In the Matter of the Reinstatenent Petition
of Leonard R Eston, P 13231,

Petitioner.
94-78-RP
Deci ded: March 15, 1996
VEMORANDUM OPI NI ON

On March 9, 1995, Tri-County Hearing Panel #15 of the Attorney
Discipline granted a petition for reinstatenment in this matter and
assessed costs against petitioner in the anmount of $4310.90. The
Gievance Admnistrator filed a petition for review seeking
reversal of the reinstatenent. The petitioner filed a cross-
petitionlimted to the i ssue of the costs assessed against him In
an order and opinion entered Septenber 27, 1995, the Board vacated
t he panel's order and denied the petition for reinstatenment on the
grounds that petitioner had failed to establish the requirenents of
MCR 9.123(B)(5), (6) and (7). The Board took the petitioner's
obj ections regarding costs under advi senent.

W concl ude that the Gri evance Admi nistrator's copyi ng charges
for re-copying the investigative material submitted in a prior
rei nstatenent proceeding are not properly assessed against the
petitioner. The Gievance Adm nistrator's item zed statenent of
expenses dated Decenber 20, 1994 is reduced by $1158. 00.

M chigan Court Rule 9.128(A) directs, in part:

The hearing panel and the Board in an order
for discipline or an order granting or denying
reinstatenent nust direct the attorney to
reinburse the State Bar of Mchigan for the
expenses of that hearing, review and appeal if
any. Reinbursenent nust be a condition in a
rei nst at enent order.

The expenses of $1755.50 incurred by the Board for court
reporting services provided at the panel and Board hearings

constitute expenses allocable to hearing and review within the
meani ng of Rule 9.128. Simlarly, the Gievance Conm ssion's out-
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of - pocket expenses for subpoenas, wi tness fees and court reporting
fees constitute expenses allocable to the hearing.

The Gri evance Commi ssion's charge of $1158 for the preparation
of the Grievance Adm nistrator's investigative report (2316 pages
@ $.50 per page) and the additional charge of $1158 for preparing
five copies of the report (2316 pages @$%$. 10 per page X 5) presents
a different situation. *

Rule 9.124(C) directs the Gievance Admnistrator to
investigate a petitioner's eligibility for reinstatenent and to
prepare and serve a witten report which nust "summari ze the facts

of all previous m sconduct and the avail abl e evi dence bearing on

the petitioner's eligibility for reinstatenent.” Unlike the out-
of - pocket expenses incurred by the Board or Conm ssion, the
Adm nistrator's in-house preparation and copying of t he

investigative report is essentially a service charge for tinme and
mat eri al s expended by the Gi evance Conm ssion's enpl oyees.

This is the petitioner's second attenpt at reinstatement.? In
the first proceeding, the Admnistrator filed a multi-volune
i nvestigative report which included all the pleadings from the
under | yi ng di sci pline cases, copies of the conplete court files in
seven civil cases in which the petitioner was involved and a
transcript of the petitioner's reinstatenent interview at the
Gi evance Commi ssion

O the ten volumes which conprise the Admnistrator's
investigative report in this reinstatenent proceeding, the first

! The original report was filed with the ADB on June 19, 1994,
The Administrator mailed copies to the petitioner and the three
panelists. The Gievance Adm nistrator retained the fifth copy.

> Petitioner received a fifteen-nmonth suspension effective
July 29, 1987 and a three-year suspension effective August 10,
1987. Petitioner filed a petition for reinstatenment August 15,
1990, ADB 90-138-RP. The Board reversed the hearing panel's order
denying reinstatenent in an order issued Decenber 2, 1991. The
M chi gan Suprene Court reversed on August 7, 1992. Petitioner filed
a second petition for reinstatenment on May 2, 1994.
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six volunes, containing 1158 pages, are devoted to the sane
mat erial submitted in the earlier investigative report plus all of
t he pl eadings and transcripts fromthe hearings, review and appea
inthefirst proceeding. Petitioner asserts that the duplication of
material fromthis first report constitutes a "reprinting tactic”
and is a deliberate attenpt to inflate petitioner's costs.

There is nothing in the record which establishes, or even
inplies, that the Gievance Adm nistrator's subm ssion of an all-
inclusive investigative report was notivated by bad faith or a
desire to inflict needl ess expense upon petitioner. W recognize
t he i nherent value in providing as conplete a report as possible to
the individual panel nenbers so that the parties and the panel
menbers can focus upon those matters relevant to the petitioner's
conduct and fitness.

Nevert hel ess, we al so note the absence of witten guidelines
or prior notice to petitioner regarding the charges for the
recopying of the material filed with the Board in the prior
reinstatenent matter.

The American Bar Association's Standing Committee on Ethics
and Prof essional Responsibility has determ ned that in the absence
of advance disclosure, it would be unethical for a lawer in
private practice to charge a client for general office overhead or
to charge the client nore than the direct cost associated with in-
house services, including photocopying. (ABA Standing Conmittee on
Et hics and Professional Responsibility, Formal Opinion 93-379,
12/ 6/ 93).

In this case, we conclude that petitioner should not be
assessed the copying charges for Volunmes I-VI of the Gievance
Adm nistrator's investigative report, those vol unes consi sting of
copi es of pleadings, transcripts, and reports for which petitioner
was charged in a preceding action.





