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The formal conplaint filed by the Gri evance Adm ni strator on February
7, 1991 charged, in a single count, that the respondent was served with a
Request for Investigation on April 27, 1990 but, to the date of the filing
of the conplaint, had failed to file an answer in violation of MCR 9.104( 1-
4,7); MCR 9.113(A); MR 9.113(B)(2) and the M chigan Rul es of Professional
Conduct, 8.1 and 8.4(a,c). The respondent has never denied that an answer
to the Request for Investigation was not filed but has asserted in his
answer to the conplaint and in his testinobny to the panel that he prepared
an answer and believed that his enployees had delivered it to the Attorney
G i evance Conmi ssion. The Attorney Discipline Board has considered the
Petition for Review filed by the Gievance Adm nistrator seeking reversal
of the hearing panel's decision to dismss this conplaint. The Board
concl udes that the respondent's failure to file an answer to t he Request for
I nvestigation constituted professional m sconduct warranting di scipline. The
hearing panel Oder of Dismssal is therefore vacated. The respondent is
repri manded.

The respondent has, at all tines, acknow edged that he received a
Request for Investigation pertaining to one Carole L. Fontaine which was
mailed to himby the Attorney Gievance Conmmi ssion on April 27, 1990. It was
acconmpani ed by instructions that it be answered within twenty-one days. The
G i evance Conmi ssion attorney responsible for the investigation testified
that the respondent requested an extension of tine to file his answer on May
22, 1990 and an extension was granted until My 29, 1990. On the foll ow ng
day, May 30, 1990, a letter was sent to the respondent by certified mail,
entitled Final Notice, advising that no answer had been received and that
he could be the subject of disciplinary proceedings if no answer to the
Request for Investigation was received by June 9, 1990. (Tr. P. 10)

The Administrator's counsel testified that an additional letter was
mai |l ed to the respondent on June 20, 1990 regarding his failure to respond.
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Finally, the Administrator's counsel testified regarding her two contacts
wi th the respondent by tel ephone on August 10, 1990 and August 21, 1990. On
each occasion, the respondent was advi sed that no answer had been received.
(Tr. p. 12)

In his direct testinony to the panel, the respondent acknow edged
receiving the Request for Investigation and acknow edged receiving an
extension of tine to file an answer. He testified that he recall ed dictating
a response and recal l ed having signed it but that he did not personally mail
it. The respondent recalled speaking with the Gievance Conm ssion's
attorney by telephone in August. He testified that she advised him that
there was no substantive basis to the conplainant's request for
i nvestigation. The respondent told the Conmission's attorney that he
bel i eved that an answer had been submitted but that he would submt his
answer to the Conmission "forthwith". (Tr. p. 18) "1 then requested of ny
office and ny staff that it be sent out again. That did not occur, and I
acknowl edge that". (Tr. p. 18-19)

At the hearing on May 14, 1991, the respondent offered into evidence
a photo copy of aletter to the Attorney Gievance Conm ssion dated June 8,
1990 in answer to the Request for Investigation from Carol e Fontaine. Under
cross-exam nation, the respondent stated that he had not been able to | ocate
a copy of the June 8, 1990 letter until three days before the hearing.

Havi ng had the opportunity to observe the respondent and to weigh his
testimony, the panel acknow edged in its report that it faced a difficult
deci si on.

"The panel is torn. On the one hand, we take very
seriously the responsibility of attorneys to respond to
charges of professional msconduct, however devoid of
merit the individual attorney may regard the charge . .
When there is reason for the respondent to be alert to t he
fact that there has been sone problemin the transm ssion
of his response, we woul d i npose an affirmative duty on an
attorney to personally assure that the response was
delivered. W believe that there is an exceptiona
circunstance in this case, however. It is acknow edged
that in the | ast contact between respondent and the Board
[sic] that occurred before the fornmal conplaint was filed,
a Gievance Conm ssion attorney told respondent that there
was no basis for the grievance." W believe that the
combi nation of this fact, along with respondent's actual
preparation of a response and his belief that the response
was filed makes it unreasonable to require that this
respondent and these circunstances affirmatively assune a
personal responsibility for the actual delivery of his
response". (Hrg. Pnl. Rept. p. 2); (Enphasis in the
original)

During her testinmony, the investigating attorney for the Gievance
Comm ssion attorney acknow edged that she told the respondent that there
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appeared to be little or no merit to the charges in the client's Request for
Investigation. W believe that the panel's reliance on this factor was
m splaced. W wish to dispel any notion that the duty to answer a Request
for Investigation is dependent upon the seriousness of the allegations. As
the Board stated in Matter of Janmes H. Kennedy, DP 48/ 80 (Brd. Opn. p. 132
1981),

"Beyond the self-interest which should inpel t he
conscientious |awer to answer, it is an affirmative duty
to do so. This duty has two faces: Responsibility to the
Bar and to the public. The duty to the Bar is to help
clarify conplaints nade about its nenbers, so that
grievances with nerit may proceed, and those wthout
substance nmay be disposed of quickly. The Bar shoul d not
suffer the effects of uncertainty resulting fromdangling
compl aints. The duty to the public relates to fairness to
|ay people who may have a legitinmate grievance .
Failure to fulfill this dual duty of responding is in
itself substantive m sconduct and shoul d never be ignored
by a panel, or excused as piccadillo unworthy of draw ng
di scipline'.

As the Board stated nore recently, in Matter of Mchael F. Wl sh, 90-
102- GA; 90-112-FA, Brd. Opn- 5/7/91

"Just as every citizen has an unavoi dable duty to respond
toinquiries fromthe Internal Revenue Service, no matter
how frightening or distasteful the prospect, nenbers of
the Bar have an unavoi dable duty to answer Requests for
I nvestigation.”

Extendi ng that analogy further, the average citizen may be required
tofile atax return even if advised by a governnent enpl oyee that no taxes
are actually due. The candor of the Conmi ssion's enployee regarding the
merits of the grievance did not relieve the respondent of the responsibility
to file an answer. The Gievance Comm ssion's staff should not be faulted
for its continued attenpts to enphasize this duty to the respondent by mail
and by tel ephone for a period of alnpst three nonths after the expiration
of the extension which was granted at his request.

The hearing panel's report also cites the respondent’'s assertion that
he prepared an answer to the Request for Investigation and that he should
not be held personally liable for the failure of his enpl oyees to see that
t he docunment was actually delivered. W are troubled by certain aspects of
this defense. For exanple, the respondent was specifically advised by the
Commi ssion's staff that his answer had not been received and he prom sed
that a copy woul d be hand-delivered on August 23, 1990 yet he took no steps
to verify that it had been delivered. Although the copy introduced into
evidence is dated June 8, 1990, respondent did not provide a copy to the
Gievance Admini strator when the formal conplaint was filed
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in February 1991 and did not actually produce the answer until the hearing
on May 14, 1991. Neverthel ess, the respondent's testinony was not directly
rebutted. As in other cases, the Board defers to the panel in matters of
credibility. Schwartz v Wal sh, DP 16/83 (Brd. Opn- p. 333, 1984). W do not,
however, find that the respondent's version of the events constitutes a
valid defense in this case.

This is not the first case in which the Board has encountered the
defense that the attorney's good-faith effort to file an answer was thwarted
by the negligence of his or her staff. In Matter of Seynmour Floyd, 90-129-
GA, Brd. Opn- 5/2/91, the respondent offered into evidence his original
signed answer to a Request for Investigation with the explanation that it
was "inadvertently" not nmiled. However, he acknow edged receipt of the
Gievance Conm ssion's subsequent notice that an answer had not been
received. In that case, the Board increased discipline froma reprimand to
a suspension of thirty days for the reason that the record was "devoi d of
conmpelling mtigating circunstances related directly to the failuretofile
an answer."

The "it's nmy secretary's fault" defense has been enpl oyed by anot her
attorney not once, but twice. In Matter of Gerald K. Evelyn, DP 96/83 (Hrg.
Pnl. Order of Reprimand, 2/7/84), the respondent was reprinanded by a pane
for his failure to answer a Request for Investigation. He explained to the
panel that he had given a hand-witten copy of his answer to his secretary
but that she failed to follow his instructions to type it or deliver it.
Four years later, in Mtter of Gerald K. Evelyn, ADB 187-87, Brd. Opn-
9/ 2/ 88, that attorney was agai n reprinmanded by a panel for failure to answer
a Request for Investigation. He again offered the defense that he prepared
a hand-witten answer which he gave to his secretary for typing but that she
failed to carry out his instructions. In that case, the Board increased
discipline to a suspension of thirty days.

We are not prepared to rule in this case that the failure to file an
answer to a Request for Investigation is a per se offense which can never
be excused by unforeseen circunstances beyond an attorney's control
However, we do not believe the circunstances in this case warrant an
exception to the general rule recited in Matter of M chael Walsh, supra,
Matter of Janmes H. Kennedy, supra and ot her opinions of the Board regarding
an attorney's duty to file an answer. Under the circunstances, we believe
that the i ssuance of a reprimand is an appropriate resolution of this case.

John F. Burns, George E. Bushnell, Jr., C. Beth DunConbe and Mles A
Hurwi t z

DI SSENTI NG OPI NI ON

W do not believe that the hearing panel's decision to dismss the
conmpl ai nt was erroneous. W would affirmthat decision.

El ai ne Fi el dman, Linda S. Hotchkiss, MD. and Theodore P. Zegouras





