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The Attorney Discipline Board has considered the Petitions for Review
filed by the Gri evance Admi nistrator and the respondent In three cases tried
separately before three different hearing panels. Argunents were presented
tothe Board In the first two cases at revi ew hearings conducted on July 18,
1991. At that hearing, counsel for the respective parties acknow edged the
pendency of a third petition for review scheduled to be argued before the
Board on Septenber 11, 1991. It was agreed that the cases could be
consol i dated and that a single order of discipline could be entered.

Fol l owi ng oral arguments at a further hearing on Septenber 11, 1991,
the Board considered the petition for review filed by the respondent and
three petitions for reviewfiled by the Gievance Adm ni strator - The Board
agrees that for purposes of inposing discipline, the cases may be consi dered
to be consolidated. It is the Board' s conclusion that the respondent's
prof essi onal m sconduct warrants a suspension fromthe practice of |aw for
a period of three years, comrencing May 24, 1991.

In case ADB 98-89; 105-89, the respondent was suspended for 121 days
and ordered to pay restitution following a finding that he comm ngled and
m sappropriated client funds, failed to pay a client's share of settlenent
proceeds, neglected legal matters entrusted to himand failed to refund an
unearned fee. The respondent's petition for reviewcites all eged procedural
deficiencies in the actions of the hearing panel and the Attorney Gievance
Comm ssion and seeks a dism ssal of the conplaint or a reduction in the
level of discipline. The petition for review filed by the Gievance
Adm ni strator asks that discipline be increased.
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Case No. 00-38-GA; 90-57-FA is before the Board as the result of a
petition for reviewfiled by the Gievance Adm ni strator seeking an i ncrease
in the sixty-day suspension ordered by a hearing panel. In that case, the
panel concluded that the respondent neglected a legal matter and filed an
answer to a Request for Investigation which was not truthful.

A third petition for review seeking an Increased | evel of discipline
was filed by the Grievance Adm nistrator in Case No. 90-24-GA; 90-44-FA. In
that case, a hearing panel sustained the charges that the respondent had
negl ected six separate legal matters entrusted to him by clients and had
filed to file tinmely answers to three Requests for Investigation.

The respondent's |icense to practice | aw was suspended for a period
of sixty days effective May 24, 1991. The panel's decision In that case was
not appeal ed by the respondent and neither party has chall enged the panel's
conclusion that the respondent was retained to represent a client for
damages as the result of an autonobile accident, but failed to institute
appropri ate proceedi ngs on behalf of his client and nade a fal se statenent
in his answer to the Request for Investigation. The respondent’'s conduct was
found to be In violation of MCR 9.104(1-4,6); MCR 9-113(A) and the M chi gan
Rul es of Professional Conduct, 1-1(c), 1-2(a), 1.3, 3.2, 3.3(a)(1,2,4),
3.4(a,b) and 8.4(a,c).

A second suspension for a period of nine nonths becane effective June
20, 1991 in case no. 90-24-GA; 90-44-FA Again, the only issue before the
Board in that case is the |evel of discipline and we rely upon the panel's
findings of m sconduct. The panel concluded that the respondent failed to
take action on his client's behalf and failed to return an unearned fee
after he was retained to assist a client in an action to quiet title. The
respondent was also retained to represent a client for recovery of life
i nsurance proceeds but failed to take action on his client's behalf and
failed to return the unearned fee.

In a separate civil matter, respondent f ailed to appear at a pretria
hearing and failed to tinely answer the Request for Investigation served by
the Gievance Adm nistrator.

In a bankruptcy matter, the respondent failed to f Ile a tinely
bankruptcy petition and failed to tinmely answer a Request for Investigation.
In his representation of aclient In a divorce action, the respondent fail ed
to bring the matter to a tinely hearing. In a separate civil matter, the
respondent failed to performthe necessary services on his client's behal f
, failed to turn over the client's docunments and f ailed to answer the
Request for Investigation.

In that case, it was determ ned that the respondent’'s conduct was In
violation of MCR 9.104(1-4,7); MR 9.103(C); MR 9.113(B)(2), Canons 1, 6
and 7 of the Code of Professional Responsibility, DR 1-102(A)(1,5,6), DR 6-
101(A)(3), DR 7-101(A)(1-3) and the M chigan Rul es of Professional Conduct
1.1(c), 1.2(a), 1.3, 3.2 and 8.14(a-c).

In the final matter considered by the Board, a 121-day suspensi on was
automatically stayed by the filing of the respondent's petition for
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review. Both parties have requested review of the panel's concl usions that
t he respondent deposited settlenent funds belonging to his client into an
off Ice general account, thereby comm ngling client funds with his own.
Thereafter, the panel concluded, respondent failed to pay the client's share
of the settlement funds as requested by the client and it was established
that those funds were withdrawn fromthe respondent's general account.

In his representation of another client, the panel found that the
respondent failed to refund unearned fees. The panel f ound that the
respondent's conduct violated MCR 9.104(1-4) and Canons 1, 2 and 9 of the
Code of Professional Responsibility, DR 1-102(A)(1,5,6), DR 2-110(A)(3), DR
9-102(A) and DR 9-102(B)(4).

The petition for reviewf iled by the respondent in Matter of Vincent
W_ Dent, ADB 98-89; 105-89, alleges that the panel commtted several
procedural errors including a failure to allow the respondent to subpoena
certain docunentary evidence and the failure to exclude certain testinony
al l eged to constitute hearsay. The procedural Irregularities clained by the
respondent have been considered by the Board. They have been found to be
Wi t hout support in the record.

The acts of m sconduct described in the three matters before the Board
cover a period from January 1987 to Decenber 1989. The separate hearing
panel s and the Board have each considered the mtigating factors cited by
t he respondent which Include his | ack of experience In the nanagenent of a
law office and the "administrative nightmare" he encountered in his
association with another attorney. However, we mnust also consider the
aggravating effect of respondent's prior discipline consisting of athirty-
day suspension in 1988 as the result of a stipulation for consent order of
di sci pline. That suspension was the result of acts or om ssions during the
peri od Decenber 1986 t hrough March 1988 i ncluding failure to seek the | awfu
objectives of a client, failure to adequately conmunicate with the client,
failure to return unearned fees and failure to answer a Request for
I nvestigati on.

It is apparent to the Board that the pattern of negl ect presented here
cannot sinply be attributed to poor organizational skills or adm nistrative
problens. The mtigating effect of these problens is al so overshadowed by
the respondent's failure to respond to the Inquiries of his clients and the
Gi evance Adm nistrator. However, our decision to increase the discipline
now in ef f ect is based prinmarily on our consideration of those acts
i nvolving the comm ngling and m sappropriation of client funds as all eged
In Count | of case ADB 98-89; 105-89

The evi dence consi dered by the panel in that case established that the
respondent received settlenent funds on behalf of a client. Those funds were
not deposited into a separate identifiable trust account as then required
by DR 9-102(A) but were comm ngled in his f irmls general account. He testif
ied that he then wwthdrewthe f unds f romthat account on the advice of his
partner In order to safeguard the funds fromsei zure by the I nternal Revenue
Service. He was unable to explain to the panel why the funds were not
deposited into another account or delivered to the client.
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The respondent’'s claimthat the funds were -lIthheld fromthe client
as the result of a fee dispute |Is unpersuasive. A simlar argunment was
considered by the Board in Matter of Fernando Edwards, ADB 31-88; 47-88,
Brd. Opn. /3/88 in which the Board stated that the respondent’'s conmm ngli ng
and m sappropriation of client funds warranted an Increase In discipline
froma suspension of two years to disbarnent. (In lieu of granting | eave to
appeal, the Supreme Court reduced the discipline, without an opinion, to a
suspensi on of three years). In Edwards, the noted:

"The respondent insists In characterizing his m sconduct
as a legitimte fee dispute which was poorly handled. It
Is clear fromthe record bel ow and the pl eadings filed by
the respondent that he either does not understand or has
a callous disregard for two of the nost Inportant duty of
an attorney: The duty to safeguard client funds and the
duty to tell the truth.”

Respondent Dent's claim that he was wunfairly disciplined for
"techni cal m sconduct” casts siml|ar doubt on his understanding of his duty
to safeguard client funds. W take this opportunity to re-enphasize that
problens with the Internal Revenue Service, poor bookkeeping practices or
real or Imagined f ee disputes are never valid reasons f or f ailing to
deposit client funds into a separate ldentifiable trust account.

Under the definitions of m sappropriation adopted by the Board, the
respondent commi ngl ed and m sappropriated client funds. Hi s actions in that
regard were not inadvertent. He deliberately withheld the funds from his
trust account. He failed to keep records concerning those funds. He fail ed
to deliver any portion of the settlement to his client.

In Matter of Kenneth M Scott, DP 178/85, Brd. Opn. 2/8/88, the Board
Increased a six-month suspension to a suspension of three years where the
attorney comm ngl ed and m sappropriated funds bel onging to an estate. As In
this case, respondent Scott testified that client funds were kept out of the
trust account to protect themfromseizure by the Internal Revenue Service.
There, the Board stated:

"W agree with the panel's assessnment that the respondent
was aware of the comm ngling of funds and allowed those
funds to be m sappropriated, if not deliberately then by
a conplete | ack of supervision®

Respondent's failure to maintain records of his client's funds and hi s
inability to nmeke tinmely delivery of those funds constituted further
vi ol ati ons of Canon 9.

Based upon its consideration of the factors presented In these
combi ned cases, the Board concludes that the respondent's suspension from
the practice of lawin Mchigan for a period of three years Is required. The
restitution ordered by Tri-County Hearing Panel #80 in Case No. 90-24-GA;
90-44-FA is affirned.

Al'l concur.





