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The respondent’'s |icense to practice law in M chigan was revoked by
a hearing panel based upon the panel's conclusion that the respondent
obt ai ned cocaine fromtwo separate clients in exchange for |ega
servi ces, encouraged one of those clients not to give truthful testinony
to a grand jury, and was convicted, in May 1989, by guilty plea, of the
crinme of use of cocaine and to possession of cocaine |less than twenty-
five granms, by a plea which was taken under advi senent.

The respondent's petition for review seeks a reduction in the
discipline inmposed. In the alternative, it is requested that this case be
remanded to a hearing panel to allow the respondent an opportunity to
present evidence in mtigation. The respondent's petition for review was
acconmpani ed by a petition for a stay of discipline. The request for a
stay was denied by the Board in an order entered June 4, 1991. Upon
review of the whole record and consideration of the argunents and briefs
presented by the respective parties, the Board has concluded that the
respondent's default was inproperly entered. No evidence was entered in
support of the charges contained in Count Il of the conplaint. Count Il
must therefore be dism ssed. The Board further concludes, however, that
the nature of the m sconduct established by the evidence warrants the
di sci pline inmposed by the panel and the Order of Revocation is affirnmed.

A four-count conmplaint was filed by the Gievance Admnistrator in
this matter on August 10, 1990. Count | charged that the respondent
accepted cocaine froma client, Mary Thuss, in partial exchange for |ega
services rendered in defending her against crimnal charges of the
delivery of cocaine. Count |l charged that the respondent encouraged Ms.
Thuss not to give truthful testinmony to a grand jury. In Count |11, it
was al |l eged that the respondent accepted cocai ne from another client,
Kurt Stoner,
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whil e representing Stoner on drug-related charges. The fourth count was
based upon the respondent's 1989 conviction by guilty plea of the offense
of use of cocai ne and possession of cocaine |ess than twenty-five grans,
whi ch pl ea was taken under advi senent.

A stipulation to adjourn the hearing schedul ed for Cctober 2, 1990
was filed by the parties. On Septenber 10, 1990, the respondent filed his
answer to the conmplaint. In that answer, the respondent adm tted
pur chasi ng cocaine from M. Thuss and admtted entering the pleas to use
and possession of cocai ne described in Count |1V but he denied counseling
his client Thuss to give false testinony (Count I1) or accepting cocaine
fromclient Stoner (Count I11). No further pleadings or conmunications
were received fromthe respondent prior to the hearing conducted before a
panel in Detroit on March 20, 1991. The respondent did not appear at that
heari ng.

Upon the notion of the counsel for the Gievance Adm nistrator, the
panel declared that the respondent was in default for failure to appear
at the hearing. Notw thstanding the declaration of a default, Mary Thuss
was sworn as a witness and gave testinony regarding the allegations of
Counts | and Il. Court records were submtted in support of Count IV. No
testinony or exhibits were offered in support of the charges relating to
Curt Stoner in Count I11.

The hearing panel's report recites that:

"Based upon the default entered on the record, the
heari ng panel has concluded that the all egations of

m sconduct of formal conplaint 90-137-GA are deened to
be adm tted".

We do not believe that the respondent's default was entered properly. MR
9.115(D) directs that a signed answer to a conplaint be filed wthin
twenty-one days and that rule provides:

(2)"A default, with the sane effect as a default in a
civil action, may enter against a respondent who fails
within the time permtted to file an answer admtting,
denyi ng or explaining the conplaint or asserting the
grounds for failing to do so"

The filing of the respondent’'s answer to the conplaint on Septenber
10, 1990 precluded the entry of a default under 9.115(D)(2). This is the
only rul e under Sub-chapter 9.100 of the Mchigan Rules of Court
authorizing the entry of a default in a disciplinary proceeding.

A respondent/attorney is under an affirmative duty to appear
personally at a hearing. (MCR 9.115(H)]. An attorney who fails to appear
is in violation of that rule and, if he or she has cl ai ned physical or
mental incapacity as a reason for the non-appearance, may be subject to
an i medi ate, indefinite suspension. [MCR 9.115(H)l However, the rules do
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not appear to contenplate the entry of a default against a respondent who
fails to appear at the hearing but who filed an answer. In that instance,
the Grievance Administrator is not relieved of the obligation to
establish the charges of m sconduct by a preponderance of the evidence.

Not wi t hst andi ng the panel's ruling on the issue of default, the
record discloses that the Gievance Adm nistrator's counsel did submt
sufficient evidence to establish the charges of m sconduct in three of
the four counts. The sworn testinony of Mary Thuss clearly supports the
charges in Counts | and Il that the respondent obtai ned cocai ne from her
and that, in his capacity as her attorney, he suggested to her that she
wi thhold froma grand jury testinmony which night incrimnate him As to
Count 1V, sufficient evidentiary support was introduced in the form of
copies of the circuit court records relating to the respondent's crim nal
matter.

No evi dence was subnmitted to the panel which would support the
al | egations of m sconduct contained in Count IIl. Those allegations were
denied in the answer filed by the respondent. In the absence of
supporting evidence, the charges in that Count nust be disni ssed.

The testinony of the respondent's client, Mary Thuss depicts the
respondent's abuse of the lawyer/client relationship in stark terns. M.
VanTreese was retained by Ms. Thuss in 1986 for the specific purpose of
representing her following her arrest for the sale of cocaine. According
to her testinony, a second rel ationship devel oped in which she becane a
regul ar supplier of cocaine to her attorney. These deliveries were nade
to the respondent at his office, at the client's house and, on at | east
one occasion, at the respondent's house (Tr. p. 7,8) Deliveries of
cocaine were nmade to the respondent at his office both during and after
regular office hours. (Tr. p. 8) The anopunts varied from one ounce for
whi ch respondent was charged $100 to three and one-half ounces at a
charge of $300. (Tr. p. 8,9) Sonetinmes, M. VanTreese would pay cash. At
ot hers, the anpunt woul d be deducted from Ms. Thuss' bill for |egal
services (Tr. p. 8)

In Matter of Grines, 414 Mch 483; 326 NW2d 380 (1982), the Suprene
Court ruled that revocation of an attorney's license to practice |aw was
appropriate where the respondent was found guilty of "illegal conduct
i nvol ving noral turpitude" conmpounded by a finding that the respondent
was guilty of counseling or assisting his client in conduct that he knew
to be illegal or fraudulent. W believe that Gines is a useful guide in
consi dering the appropriateness of the discipline entered by the panel

As in Gines, the respondent willfully violated the |aw. "Any
| awyer knowi ngly engaging in crimnally proscribed conduct can properly
be charged with an awareness of the possible jeopardy in which such
activity which may place his professional status”. In the Matter of
Rabi deau, 102 Wi2d 16, 25; 306 NWad 1 (1981).




Board Opinion Re: Jeffrey W VanTreese, 90-137-CGA Page 4

As in Gines, the respondent counseled a client to be | ess than
candid in testinony to the proper authorities, with no regard for the
interests of the client or society, but in a callous attenpt to conceal
hi s own wrongdoi ng.

"The |l egal systemis virtually defensel ess against the
united forces of a corrupt attorney and a perjured

W tness, thus, 'for an attorney at law to actively
procure or know ngly countenance the comm ssion of
perjury is utterly reprehensible’'. Inre Alan, 52

Cal 2nd 762, 768; 344 P2d 609 (1959)". In the Matter of
Stroh, 97 Wed 289; 644 P2d 1161, 1165 (1982)

There is anple evidentiary support in the record for the panel's

concl usi on that respondent VanTreese suggested to his client that she not
mention his involvenent in the drug transactions in her sworn testinony
to a grand jury in the hope and expectation that she would give evidence
whi ch was not fully forthcom ng.

I f anything, however, the respondent's wllingness to Involve his
client in his procurenent of cocaine was nore reprehensible than the
advice given to her prior to her grand jury testinony.

Ms. Thuss testified that she delivered cocaine to the respondent on
many occasions and at different |ocations. In view of the charges agai nst
her for delivery of cocaine, each transaction with the respondent placed
her at greater risk of further arrest and decreased the likelihood of a
favorable result in the crimnal matter for which the respondent had been
retai ned.

Regar dl ess of any synpat hy which nmight be invoked for an attorney
who is wlling to violate the law to satisfy his or her own addiction
nei ther the public nor the | egal profession should be expected to
tolerate an attorney's willful involvenment of a client in a series of
illegal transactions.

Finally, we have considered the respondent’'s argunent that his
failure to appear before the panel was the result of his failure to enter
the hearing date properly on his calendar and thus constituted "excusable
error”. The argument is not persuasive. Furthernore, none of the
potentially mtigating factors referred to by the respondent in the
proceedi ngs before the Board woul d have sufficient weight to warrant a
reduction of discipline had those factors been presented to the panel.

DI SSENTI NG OPI NI ON OF: El ai ne Fi el dman and Theodore P. Zegouras

We woul d reduce discipline to a suspension of two and one-half
years. Like the majority, we are particularly troubled by the
respondent's willingness to jeopardize the rights of his client in order
to facilitate
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his own procurenent of cocai ne. Neverthel ess, we are persuaded that a
reduction is warranted in |ight of both the circunstances of this case
and the discipline inposed in other cases involving illegal drugs.

The m sconduct in this case occurred during the years 1986 to 1988.
The record di scl oses that respondent practiced |aw w thout discipline
followng his adm ssion to the bar in 1980. The record further suggests
that he is now gainfully enployed in the State of Florida. There is no
evi dence before us suggesting that the respondent trafficked in illega
drugs for monetary gain. These factors suggest strong simlarities to
ot her cases considered by the Board involving the use or possession of
cocaine resulting in discipline I ess than revocation, including Mitter of
Janmes Bearinger, ADB 36-88, 1989 (Order of Revocation reduced to
suspensi on of two and one-half years); and Matter of Wendell N. Davis,
ADB 8-88; 39-88, 1989 (Brd. Opn. affm three-year suspension for attorney
convicted of the felony of possession of less than fifty grans of
cocai ne)

We adopt that portion of the majority opinion dealing with the
effect of the respondent's failure to appear at the hearing. Al though the
attorney who answers the conplaint but fails to appear at the hearing
assunmes the risk of certain consequences, sub-chapter 9.100 appears to
l[imt the entry of a default to those cases where the attorney fails to
answer the conplaint.

DI SSENTI NG OPI NIl ON OF: George E. Bushnell, Jr.

For the reasons stated by the majority, | agree that a default was
not entered in accordance with the rules but that there is sufficient
evidentiary support for the panel's conclusions with regard to Counts 1,
11 and I V.

I do not in any way wish to mnimze the gravity of the
respondent's m sconduct nor can | condone his reprehensi bl e behavi or
whi ch denonstrates a profound disrespect for the rights of his client and
for his obligations to the crimnal justice system

Neverthel ess, | woul d i npose a suspension of the respondent's
license rather than revocation. Wile MCR 9.123(B)(2) allows an attorney
whose |icense has been revoked to petition for reinstatenment after a
m ni mum period of tine has el apsed (five years under the current rules),
the Suprene Court's recent opinion in Matter of Irving August, M ch
_(2991), coupled with the position taken by the Gievance
Adm ni strator in opposition to the reinstatenment of disbarred attorneys,
suggests that an attorney seeking reinstatenent follow ng revocation wll

not know with certainty whether his or her reinstatenent petition will be
opposed on the grounds that the m sconduct was so egregi ous that the
"mere" passage of five years is not sufficient. By warning inits

opinion in August that there may be types of m sconduct warranting

per manent di sbarnent, but declining to identify such m sconduct, the
Court has, | amafraid, deprived all parties of adequate guidelines which
may be applied in future reinstatenent cases follow ng revocation. | am
not prepared to subject this respondent to that uncertainty.

John F. Burns, C. Beth Duncombe, Linda S. Hotchkiss, MD. and MIles A
Hurtw t z





