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BOARD OPI NI ON

Formal Conpl ai nt No. 90-103-GA charged that the respondent
neglected two legal matters entrusted to him failed to apply or return
client funds and failed to answer four separate Requests for
I nvestigation. The respondent’'s failure to answer that conplaint pronpted
a suppl emental conplaint charging that failure to answer the conpl ai nt
constituted separate grounds for discipline in accordance with MR
9.104(7). The respondent's default for failure to answer conpl aint 90-
103- GA was entered by the hearing panel and the proceedi ngs before the
panel were confined to the introduction of aggravating or mtigating
evi dence bearing upon the level of discipline to be inposed. This
petition for review has been filed by the Gievance Adm nistrator on the
grounds that the Order of Reprimand issued by the panel inposes an
insufficient level of discipline in |light of the professional m sconduct
whi ch was established. W agree and increase discipline in this case to a
suspensi on of sixty days.

The conpl aint charged that the respondent was retained to represent
aclient in aland contract forfeiture action and that he failed to
deliver certain funds to the treasurer's office in paynent of outstanding
taxes, interest and penalties. In a separate matter, the respondent
failed to file and interlocutory appeal in a crimnal matter after
prom sing to do so.

In an unrel ated divorce case, respondent Dajos failed to have the
marital assets appraised and failed to notice the taking of the wife's
deposition. The conpl aint charged that the respondent failed to answer
the Request of Investigation in each of those matters and failed to
answer a fourth, unrel ated, Request for Investigation.
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At the hearing on July 19, 1990, the hearing panel denied the
request to set aside the default. At that hearing and at a further
heari ng on Cctober 3, 1990 the respondent was given an opportunity to
testify with regard to the allegations of m sconduct. Notw thstanding an
obj ection by counsel for the Gievance Adm nistrator that the respondent
was inmproperly attacking the nerits of the allegations which had been
established by virtue of the default, the panel allowed such testinony,
indicating that they took a "liberal” view of the situation (Tr. p. 20).
However, the panel announced that it intended to receive the respondent’'s
testinony only for the purpose of gauging its mtigating effect (Tr. p.
18).

As evidence of aggravation, the Admi nistrator's counsel advised the
panel that the respondent's |icense had been suspended for 119 days in
1980 and that he had since been the subject of two non-disciplinary
adnmoni shnments i ssued by the Attorney Gievance Comm ssion.

Inits report, the hearing panel concluded that the respondent had
of fered "reasonabl e expl anations for his actions involved with the
gri evance conpl aints” but had given no "reasonabl e expl anations for
failure to respond to the Request for Investigation [sic] or the fornal
conmplaint”. The panel determned that a reprinmand was the appropriate
sancti on.

The hearing panel's apparent decision to inpose discipline only for
the failure to answer Requests for Investigation and formal conplaints is
not consistent with the finding in the panel's report that the
respondent's failure to answer the formal conplaint constituted
adm ssions to the allegations.

A simlar situation was presented to the Board in Matter of Barry
Boyer, ADB 67-88; Brd. Opn. August 11, 1989. There, a panel denied the
respondent's notion to set aside a default and announced that the only
matter before the panel was the | evel of discipline. Neverthel ess, based
upon the respondent's testinony, the panel then ruled that the
Adm ni strator had failed to establish m sconduct by a preponderance of
the evidence and dism ssed five of the seven counts in the conplaint. In
its opinion in Matter of Barry Boyer, the Board st ated:

"We again reaffirmour prior rulings that a default for
failure to answer a formal conplaint in these discipline
proceedi ngs constitutes an adm ssion of m sconduct and
further proceedings on that conplaint are limted to a
determ nation of the |l evel of discipline which should be
i nposed. The panel's decision to dismss the allegations
was erroneous in light of the panel's refusal to set

asi de the respondent’'s default."”

Simlarly, in Matter of David AL d enn, Case No. DP 91/86, Brd.
Opn. February 23, 1987, the hearing panel ruled that the respondent was
in default and was entitled to put in evidence only as to mtigation, not
as a defense
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defense to the charges. Neverthel ess, that panel dism ssed the count
chargi ng neglect of a legal matter. In that case, the Board al so
determ ned that the dism ssal of that count was in error.

In this case, as in the matters of David AL denn and Barry Boyer, supra,
the initial finding that m sconduct had been established by virtue of the
default mandated inposition of discipline as to all counts. See MCR
9.115(J)(3): "If the hearing panel finds that the charge of m sconduct is
establi shed by a preponderance of the evidence, it nmust enter an order of
discipline. . .". (Enphasis added)

The Board has previously rul ed:

"Where even a technical violation of the discipline
rules is established, discipline nust follow, regardless
of the mtigation exhibited . . . respondent's
explanation ‘in mtigation” could not wholly excul pate
him but could only tend to limt the severity of the

di sci pline inposed” Matter of Janes H Kennedy, DP 48/80
Brd. Opn. p. 132 (1981)

In both G enn and Boyer, cited above, the Board deferred to the
panel ' s consideration of evidence submtted in mtigation and rul ed that
the acts or omissions directly involving the respondents' clients
warranted only a reprimnd. |In both cases, however, the Board inposed
suspensions of thirty days based upon each respondent's failure to answer
a Request for Investigation.

The facts in the instant case suggest that greater discipline is
warranted. Unlike d enn and Boyer which each involved a single count of
negl ect, this case involves the respondent's apparent neglect of matters
entrusted to himby three separate clients. Taken together, these matters
seemto present a pattern which extends back to 1987 and 1988 when the
respondent was adnoni shed for his neglect in tw separate divorce
pr oceedi ngs.

O equal inportance is the respondent's failure to answer four
separate Requests for Investigation. This apparent indifference is
aggravated by his failure to answer the two formal conplaints
consol idated for hearing in this case. The respondent has sinply failed
to offer an adequate explanation for his failure to respond to these
inquiries. The record is therefore devoid of mtigating circunstances of
the type contenplated by the Board in Matter of David AL d enn, supra
where we warned "Lawers who fail to answer Requests for Investigation
and formal conplaints do so at their peril and, absent exceptiona
ci rcunst ances, may expect discipline greater than a repri mand".

Al'l concur





