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The respondent’'s license to practice lawin M chi gan was suspended f or
two years-el even nonths by a hearing panel which considered his adm ssions
t hat he negl ected a probate matter, forged two | etters fromanot her attorney
and delivered to his client a purported order from the Oakland County
Probate Court when he knew that such an order had not been issued by the
Court. A petition for reviewwas filed by the conpl ai nant seeki ng i ncreased
discipline. A cross-petition for review was filed by the respondent asking
that the suspension be nade retroactive to the date he voluntarily ceased
the practice of Ilaw. The Gievance Adm nistrator has opposed the
respondent's request for nodification of the effective date of the
suspension. The Attorney Discipline Board has considered the whole record
and has concl uded that the discipline inposed by the hearing panel should
be affirmed with an additional condition inmposed in accordance with MR
9.106 that the respondent’'s eligibility tofile a petition for reinstatenent
be conditi oned upon the filing of a nmedical report regarding his nedical and
psychol ogical fitness to resune the practice of law at the tinme he seeks
rei nstatement.

The respondent, who was |icensed to practice lawin Mchigan in 1979,
was retained to handle the commencenent and adm nistration of a decedent's
estate in January 1985. He also agreed to refer certain records
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to another attorney for the evaluation of a possible nedical nalpractice
claim The respondent has admitted that he failed to take pronpt action to
open the estate and he failed to nake the referral to the other |awer. To
conceal his inaction, he provided his client with two letters, purportedly
fromanot her | awer, which stated that the nmedi cal records had been revi ened
and that there was no basis for a malpractice claim In response to his
client's inquiries regarding the probate estate, the respondent gave his
client what appeared to be an order fromthe Cakland County Probate Court
appointing his client as personal representative. The record in this case
clearly discloses that no such order had been entered and that, in fact, he
did not take action to open the estate until 1988.

Based upon those adm ssions, the only issue before the hearing pane
was the appropriate | evel of discipline which should be inposed. |In naking
its decision, the panel had an opportunity to hear and consider the
respondent's own testinony regarding his inability to deal with this file,
the pressures of a heavy case | oad, the devastating effect of this incident
on his professional and personal life, and his acceptance of responsibility
for his m sconduct. The panel also received the testinony and witten report
of the psychol ogist with whom the respondent treated begi nning in August
1989 as well as the report froma second psychol ogi st.

In two relatively recent cases, the Board has considered the
i ncal cul able harmto the public and the | egal profession which results from
an attorney's preparation of false docunents.

In Matter of Mary E. Gerisch, ADB 171-87; 197-87 (Brd. Opn. 4/28/88)
the Board i ncreased a three-year suspension to di sbarnent where an attorney
falsely represented to her client that a case had been settled and, in
support of the deception, provided fabricated copies of a settlenment check
and a settlement agreenment. In that opinion, the Board not ed:

"Qur |legal system depends, in |large part, upon the
assunption that |awers, as officers of the court,
are telling the truth when they nmke statenents
about the cases they are handling. An attorney who
creates forged pleadings or docunents not only
destroys the trust of the «client but does
incal culable harm to the legal system dients,
court officers and other |awers who receive
pl eadi ngs or docunents from a |awer should never
have to question the docunents authenticity . . . we
believe that revocation of that license is an
appropriate sanction when an attorney violates the
fundanental obligation to be truthful. This would
seem to be especially true when a deliberate
calculated intent to deceive is evidenced by the
preparation of a forged docunent”.

In Matter of Leo C. G lhool, ADB 155-88 (Brd. Opn. 6/28/89) the Board
i ncreased a suspension of nine nonths to a four-year suspension in a case
involving an attorney's fal se assurances to his client that a
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wor kers' conpensation case had been filed and settled. In that case,
.settlement” docunents were presented to the client for signature when, in
fact, no case was pending. The respondent's m sconduct in that case was
aggravated by a prior reprimand.

The Board's opinions in Matter of Mary E. Gerisch, and Matter of Leo
C. G lhool were presented to the hearing panel for consideration along with
ot her cases cited by both parties. Unlike the respondent in Gerisch, who
failed to appear before the panel or the Board and failed to submt any
evi dence having a mtigating effect, respondent Mazzetti presented conpetent
testinmony having a mtigating effect and the panel was entitled to consider
its weight. The Board is not prepared to find that the hearing panel erred
i n inposing suspension of two years-el even nont hs.

The hearing panel's order, filed February 6, 1991, specifically
directed that the suspension of two years-el even nont hs be deened effective
on July 12, 1990, the date the hearing was conducted before the panel
Al t hough the respondent has not appealed the |ength of the suspension, he
has asked that a nodification be made to the panel's order by inposing the
suspension retroactive to July 17, 1989--the date he alleges that he
voluntarily ceased the practice of law. As a general rule, retroactive
orders of discipline are | ooked upon with di sfavor by the Board, especially
if the date proposed is prior to the date of the attorney's actua
suspension from the practice of law, for disciplinary or nondisciplinary
reasons, as the result of an order of discipline or the automati c operation
of a court rule. In this case, the Board declines to grant the retroactive
application requested by the respondent. There is sinply no evidence in the
record which would suggest that the hearing panel was unaware of the
consequences of the suspension order which it entered.

MCR 9.106(2) authorizes a hearing panel or the Board to inpose a
suspension fromthe practice of law for a specified termw th additiona
conditions rel evant to the established m sconduct. Under its power to anend
t he hearing panel order, the Discipline Board has concluded that the record
in this case warrants the inclusion of such a condition. In addition to the
reinstatenment requirenents set forth in MCR 9.123(B) and MCR 9.124,
respondent's eligibility to file a petition for reinstatenment wll be
condi tioned upon his filing of a report by a psychiatrist addressing the
i ssue of his nedical and psychol ogical fitness to resume the practice of
law. This report should be filed by a psychiatrist who is nmutually
acceptabl e to the respondent and the Gievance Adm ni strator and the report
shoul d be based upon an exami nati on conducted no nore than sixty days prior
to the respondent's filing of a petition for reinstatenent.

DI SSENTI NG OPI NI ON

Hanley M Gurw n

| respectfully dissent fromthe opinion filed by the majority of the
Board in this case - | would increase discipline to a revocation of the
respondent's license to practice | aw
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In review ng the hearing panel's decision, it is worth noting that a
suspensi on of two years-eleven nonths was initially submtted to a hearing
panel by the respondent and the Gievance Adm nistrator in the formof a
stipulation for consent order of discipline filed in accordance with MR
9.115(F) (5). That panel declined to accept the proposal, noting in a
Menor andum Opi nion the extreme gravity of m sconduct alleged. The pane
concl uded that:

"I mposition of discipline of | ess than disbarnent in
this case shoul d be supported by a public record and
a witten report from a hearing panel or the
Attorney Discipline Board explaining to the public
and the other nmenbers of the legal profession the
basis for the decision. W are not able to endorse
a proposal in which one of the npbst egregious forns
of attorney msconduct is sanctioned by the
i mposition of discipline well below revocation and
bel ow the [ evel which would require recertification
by the Board of Law Examiners wthout such a
record". Menorandum Opi ni on (5/22/90)

The conpl ai nt was then assigned to a new hearing panel which accepted
t he respondent' s adni ssions to the charges of m sconduct and proceeded
directly to a hearing on discipline. The first panel's consideration
and rejection of the stipulation was not disclosed to the hearing
panel which inposed discipline. The panel was advi sed, however, that
t he respondent requested a suspensi on of no nore than two years-el even
mont hs and that the Attorney Gi evance Commi ssion had no objection to
that | evel of discipline.

| agree conpletely with the sentinments of Tri-County Hearing Panel #25
as expressed in their Menorandum Opinion rejecting the proposal for
consent discipline submtted by the parties. | do not believe that
either the panel's report or the majority opinion of the Board
contains an adequate explanation to the public and the |egal
profession for the decision to i npose a suspension of |ess than three
years for an attorney whose m srepresentations to his client included
the preparation of forged letters, purportedly fromanother attorney,
and the deliberate forgery of a court docunent.

Through the reports from his doctors and his own testinony, the
respondent does not energe as an evil person. Indeed, elements of
genuine tragedy are present in this case. As difficult as it my
sonetimes be, however, our decisions to inpose discipline nust be
gui ded by the standard announced by our Suprene Court:

"Regardless of our feelings of synpathy for a
di sbarred attorney, our paranmount concern nust
al ways be to safeguard the public". In Mtter of
Tronbly, 398 Mch 377, 382; 247 NWI 873 (1976)
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| believe that protection of the public through the inposition of
discipline for attorney m sconduct nust rest on a recognition that the
public and the | egal profession have a right to know that certain types of
m sconduct will not be tolerated. Any list of these acts, which amounts to
the |l egal profession's capital offenses, nust surely include conviction of
felonies involving noral turpitude, the deliberate enbezzl enent of client
funds and the deliberate preparation of fal se docunents.

In prior cases considered by the Board, | have expressed ny view t hat
confidence in the legal profession in matters of personal integrity and
trust demands our assurance, on a consistent basis, that those who steal
clients' noney will not be welcone in our profession. Surely, the attorney
who deliberately falsifies a docunent for the purpose of deceiving a client
shoul d be subject to the sane standard.

A suspension for a fixed period announces that the errant attorney
remains a |icensed nenber of the profession who has been tenporarily
deprived of the use of that |icense. Arguably, a suspension carries with it

the expectation that the suspended |awer will be reinstated. An order of
revocation, on the other hand, signifies a determ nation that the personis
no longer entitled to hold the license to practice law which is a

..continuing proclamation by the Supreme Court that the holder is fit to be
entrusted with professional and judicial matters and to aid in the
adm ni stration of justice as an attorney and counsellor and as an officer
of the Court”. MCR 9.103(A)

In a deci sion which has often been cited to this Board, the New Jersey
Suprene Court announced in 1979 that New Jersey | awers who steal fromtheir
clients will generally be disbarred. The Court noted:

"Mai nt enance of public confidence in this Court and
in the bar as a whole requires the strictest

di sci pline in m sappropriation cases. That
confidence is so inmportant that mtigating factors
will rarely override the requirenment of disbarnent.

If public confidence is destroyed, the bench and bar
wi |l become crippled institutions. Matter of Wendel |l
B. Wlson, 81 NJ 451; 409 A2d 1153 (1979)

| believe that a lawer's duty to tell the truth is as inportant as
the duty to safeguard client funds and | believe that the rationale in
Wlson, supra is applicable in cases involving forged court orders.






