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The Gievance Adm nistrator has filed a petition seeking
revi ew of a hearing panel order suspending the respondent’'s |icense
to practice law for a period of six nonths. The hearing panel
specifically found that funds entrusted to the respondent as a
fiduciary were renoved fromthe State of M chigan w thout notice
and were comm ngl ed in the respondent’'s personal checking account.
The panel further ruled that the balance in the account fell bel ow
the anount held in trust resulting in a situation described as a
"technical m sappropriation”. The panel's order is nodified by
increasing discipline in this case to a suspension of two years.

The Gri evance Adm nistrator filed a conplaint on February 17,

1988 which charged in Count | that the respondent failed to
preserve the identity of funds to be held in trust and
m sappropriate those funds. It was further charged in Count |1 of

the conplaint that he attenpted to release those funds by
delivering a personal check which was dishonored for the reason
that there were insufficient funds in his account. It was alleged
that the respondent knew or should have known that there were
insufficient funds in his account when he delivered the check.
Al though the respondent filed an answer wth the Attorney
Di scipline Board on March 18, 1988, a default was filed by the
Grievance Administrator on March 20, 1988 along with a new
conpl aint, ADB 44-88 charging that the failure to answer the first
conpl aint was an act of professional m sconduct.

The respondent did not appear at the hearing in Southfield,
M chigan on April 6, 1988 as required by MCR 9.115(H). At all
times during these proceedi ngs, the respondent has nmintai ned as
his address a post office box in the State of Hawaii. At the
commencenent of the hearing, the panel rul ed, sua sponte, that the
default filed by the Gievance Adm nistrator should be set aside
for the reason that the respondent had filed a tinely answer which
was acconpani ed by a proof of service showi ng delivery to the pane
menbers and the Gri evance Admi ni strator but that the copy addressed
to the office of the Gievance Adm ni strator was sent to the wong
address. Notwi thstanding the respondent’'s failure to appear at the
hearing, the panel set aside the default. The Gievance
Adm ni strator argues that this was error.

We believe that the panel acted correctly in rejecting the
argunent presented on behalf of the Gievance Adm ni strator that



failure to appear at a hearing nust necessarily result in the
respondent’'s default. The duty to answer a formal conplaint as set
forth in MCR 9.115(D) (1) and the consequence of a failure to answer
is described in the following sub-rule which states that a
"default, with the sane effect as a default in a civil action" may
enter against a respondent who fails to answer within the tine
permtted. MR 9.115(D)(2). The respondent's duty to personally
appear at the hearing for cross-exam nation, on the other hand, is
set forth in MCR 9.115(H). That rule does not declare an absent
respondent to be in default but does allow the panel to enter an
interi msuspension in the case of a respondent who fails to appear
by reason of a clainmed physical or nmental incapacity.

It appears that the court rules would all ow a heari ng panel to
set aside a default, even if the respondent were absent, provided
a proper notion to set aside default was fil ed, acconpani ed by the
necessary affidavit of facts showing a neritorious defense.
Unfortunately, the record is unsatisfactory with regard to whet her
or not such a notion was filed in this case. The transcript of the
proceedi ngs contains references by the panel chairman to a notion
to set aside the default. Although such a notion may have been
mai |l ed by the respondent to the panel nenbers, it was not filed
with the Attorney Discipline Board as required by MCR 9. 115(A) and
we are unable to address the sufficiency of that notion.

| nasmuch as t he answer eventual |y received by the panel admts
nost, if not all of the factual allegations in the conplaint, a
further ruling by the Board on the panel's decision to set aside
the default is not necessary to resolve the other issues raised in
the Grievance Adm nistrator's petition for review W would state
only as a general principle that notions to set aside defaults in
t hese di sci plinary proceedi ngs shoul d be deci ded i n accordance with
the provision of MR 2.603. Notwi t hstanding the Gievance
Adm ni strator's objections to the procedure foll owed by the panel,
it appears that the respondent's adm ssions coupled with the
docunentary exhibits received into evidence are sufficient to
est abli shed m sconduct and we are able to focus on the nore
i nportant issue presented in this appeal, that is, the appropriate
| evel of discipline.

I n approxi matel y Oct ober 1985, t he respondent received a check
fromthe Monunmental Life Insurance Conpany in the anount of $10, 000
payable jointly to the respondent as attorney for a client and to
anot her attorney representing a second claimant. [In March 1986,
the other attorney endorsed the check and returned it to the
respondent "in trust to you for the purpose of establishing a bank
account which bears interests [sic] which shall be held in trust
for the benefit of both [clients]". In letters offered into
evi dence by the Gri evance Adm ni strator, the respondent stated that
he deposited those funds in his client rust account at a branch of
the M chigan National Bank. However, he subsequently left the
State of Mchigan, taking the funds with himto the State of Hawali i
where they were, admttedly, deposited into the respondent's
per sonal checking account. The only explanation which appears in



respondent's letters is that he had no remaining checks for the
trust account and could not disburse the funds wthout first
depositing them in his own checking account. Wen this dispute
over the distribution of the funds was resol ved, he forwarded his
personal check in the anmount of $10,000 to opposing counsel.
However, he explained to the Attorney Gievance Commission in a
| etter dated February 12, 1988:

"After a period of tinme, ny girlfriend wote a
check whil e shopping, not know ng the correct
bal ance in the account. Upon | earning of
this, | went to the bank and found t he $10, 000
check had been returned NSF. At the tinme
there was $9,900 plus in the account. At no
time did | msappropriate client funds as the
matter was a mstake as to the balance in the
account and not an intentional act."

Inits report on discipline, the hearing panel referredtoits
determi nation that the respondent had "exhi bited a serious | ack of
judgnment in failing to properly segregate client trust funds,
removing said trust funds fromthe State of M chigan and failing to
appear at the hearing to explain the circunstances involved."” The
panel went on to state that while it was particularly concerned
with the msappropriation of funds, they had considered the
mtigating effect of respondent's pronpt efforts to replace the
di shonored check wthin seven days. Based upon those
consi derations, the panel inposed a suspension of six nonths.

The panel's concern with comm ngling and m sappropriation of
funds was wel | -founded. Because the respondent did not appear
personal ly at the hearing for cross-exam nation, we are left with
a sonewhat sparse record which does not address certai n unanswered
guestions. For exanple, if, as respondent alleges, the funds in
guestion could be wired from a trust account in Mchigan to
respondent's personal checking account in Hawaii, why could the
transfer not have been made by a simlar wire transfer directly
fromthe trust account to the other attorney?

As we have noted in other cases, a serious breach of this
attorney's duty to safeguard and segregate client funds occurred
the nonent the funds in question were placed in his persona
checki ng account. By his explanation that the "m staken" use of a
portion of the $10,000 held in trust was the result of a check
witten by his girlfriend rather than hinself, the respondent
nmerely enphasizes the underlying rationale behind the duty to
segregate client funds. He acted with a willful disregard for his
duties as a fiduciary by allowing his girlfriend to have access to
that account. It is quite beyond i magi nation that the attorney who
endorsed the $10,000 over to the respondent for the purpose of
establ i shing a bank account "to be held in trust for the benefit of
both clients" could have foreseen that the anmount held in trust
could be directly affected by the length of the respondent's
girlfriend s grocery |ist.



As noted above, the record in this case contains sone
unanswer ed questions and we would frankly have preferred to know
nor e about the circunstances surrounding the respondent's efforts
to notify his client and opposi ng counsel of his decision to | eave
the State of Mchigan and his efforts to inform them of his
wher eabouts in Hawaii. MCR 9.115(H) specifically requires that a
respondent in these disciplinary proceedi ngs personally appear at
the hearing for cross-exam nation as an opposite party. Had the
respondent in this case conplied with that rule, both the panel and
the Board mi ght have been able to nake a better assessnent of the
facts and circunstances surroundi ng this conplaint. Gbviously, the
respondent's return to the State of Mchigan for the hearing in
this case would have involved certain expenses and personal
i nconveni ence. W believe, however, that these proceedi ngs are of
sufficient inportance to warrant such an effort.

Conversely, the respondent who ignores the duty to appear
exhibits a disregard for the disciplinary system and his or her
obl i gati ons under the court rules. Gven a further opportunity to
appear before the Board to present oral argunments on the issues
raised by the Gievance Admnistrator's petition for review,
respondent again declined to attend. Respondent's failure to
appear personally at any stage of these proceedi ngs constitutes an
i nportant aggravating factor which, when considered with the
serious nature of his msconduct, warrants an increase in
di scipline to a suspension of two years.

Renobna A Green, Robert S. Harrison, Patrick J. Keating,
Theodore P. Zegouras.

D ssenting Opinion

Martin M Doctoroff, Hanley M Gurw n

W adhere to the general principle that conversion and
m sappropriation of client funds rank anong the nbst serious
of fenses an attorney can conmt. The Attorney Discipline Board has
been consistent in recognizing this principle, at least in an
abstract sense. \Wen considering specific situations, the Board
has announced that, depending upon several factors, discipline
rangi ng froma suspension fromthree years to di sbarment woul d be
appropriate for such an offense. Matter of John D. Hasty, ADB 1-
87, (Brd. Opn. February 8, 1988), citing In the Matter of Dougl as
E H Wl lians, DP 126/81, March 30, 1984 (Brd. Opn. p. 313). Those
factors are generally based upon evidence submtted by the
respondent in mitigation, including the respondent’'s own testinony
from which the panel and the Board are able to draw certain
conclusions and mneke assessnents regarding the respondent's
character. \Wen, as in this case, the respondent fails to appear
at any stage of t he pr oceedi ngs desplte the serious nature of the
m sconduct charged, we are not inclined to find that mtigation
shoul d be considered or that there should be a reduction in the
| evel of discipline whichis generally appropriate for that type of
of fense. W would increase disciplineinthis case to a revocation




of the respondent's license to practice |aw.





