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The heari ng panel determ ned that the respondent had negl ected a | ega
matter entrusted to himby a client and failed to file tinmely answers to two
requests for investigation. In a separate matter, the panel found that the
respondent was informed of the death of a client whom he was representing
in a personal injury case but deliberately failed to disclose that fact to
the tribunal in order to gain a tactical advantage. The hearing panel issued
an order suspending the respondent’'s |license to practice lawin M chigan for
119 days. That order is the subject of a petition for review filed by the
gri evance admnistrator who argues that the panel erred in dismssing
certain charges of professional m sconduct containedin the formal conplaint
and that the discipline inposed by the panel is insufficient. In accordance
with MCR 9.118(A), petitions for review have al so been filed by conpl ai nant
Frank Bruni and by the respondent.

The grievance administrator's notion for the dismssal of the
respondent's petition for reviewwas filed June 7, 1991 on the grounds that
the respondent had failed to file a supporting brief as directed by the
Board. That notion was taken under advisenent, to be addressed by the
parties at the review hearings held on July 18, 1991. The respondent has not
filed a brief nor has he filed an answer to the grievance adnministrator's
notion for dismissal of his petition for review. The respondent's petition
for review has been dism ssed. Based upon its review of the whole record,
the Attorney Discipline Board has concluded that the findings and
concl usi ons of the panel with regard to the charges of m sconduct have anpl e
evidentiary support and that they should be affirmed. It is the Board's
further conclusion, however, that the nature of the established m sconduct
warrants a substantial increase is discipline. The respondent's |license to
practice law in Mchigan shall be suspended for three years and unti
reinstatenent in accordance with the provisions of MCR 9.123(B) and MCR
9.124.

The allegations in Count | of the conplaint arise out of the
respondent's retention by client Frank Bruni to further the prosecution of
a civil action which had already been instituted in the State of Wsconsin.
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At that tinme, respondent Slade was engaged in the practice of law in
I ronwood, M chigan with attorney Sandra S. Schultz. A separate conpl aint
against Ms. Schultz, ADB 149-89, contains a simlar count against her
arising out of her representation of M. Bruni. The conplaints against
respondents Sl ade and Schultz were consolidated for hearing before a hearing
panel in Bessenmer, M chigan. In both cases, the hearing panel concl uded t hat
t he respondents’ inactioninthe Bruni matter, for a period of approxi mately
ei ghteen nonths, constituted neglect within the nmeani ng of Canon 6 of the
Code of Professional Responsibility which was then in effect, specifically
DR 6-101(A). In both cases, the grievance adm ni strator has appeal ed the
panel's findings that the charges of misconduct under Canon 7, DR 7-101, had
not been established. For the reasons set forth in the Board' s opinion
i ssued August 23, 1991, in Mitter of Sandra S. Schultz, ADB 149-89, we
affirmthe panel's findings that the respondent's neglect of a legal natter
on behalf of Frank Bruni did not violate the provisions of Canon 7, DR 7-
101(A)(1-3). As we stated in that opinion, that subrule directs that a
| awyer shall not “intentionally” fail to seek a client's |egal objectives,
fail to carry out a contract of enploynent or prejudice a client during the

course of the professional relationship. In considering the panel's
findings, the Board nust determn ne whether, “[u]pon the whole record, there
is proper evidentiary support.” In re DelRi o, 407 Mch 336; 285 NWed 277

(1977). Applying that standard, we agree that the essential elenent of
i ntent was not established as required by DR 7-101(A) (1-3).

The sane standard of review has been applied to our consideration of
t he hearing panel's decision to dismss Count |1l of the conplaint and that
deci sion has been reviewed for proper evidentiary support on the whole
record. See I n re Freedman, 406 M ch 256; 277 NW2d 635 (1979); Inre Gines,
414 M ch 483; 326 NW2d 380 (1982). Inits decision to dismss Count IIl, the
panel reported that it had listened carefully to the testinony of the sole
W tness presented by the grievance adm nistrator and that the testinony of
that witness, on “(e)very issue of inportance” was not credible. On issues
of credibility, the Board has stated:

The hearing panel receives evidence in the first instance and
has the opportunity to judge . . . credibility. The hearing
panel's finding of fact should be given deference whenever
possi ble. Schwartz v Wal sh, DP 16/83, Opinions of the Board p.
333 ' (1983).

Al t hough dism ssal of this count was raised in the admnistrator's
petition for review, the supporting brief filed June 5, 1991 concedes t hat
the grievance adm nistrator does not challenge the panel's ruling on the
credibility of that witness. We find no other basis upon which to challenge
the panel's dismissal of that count.

Simlarly, the Board has reviewed the record with regard to the
panel's findings that the allegations in Count V(F)(i,iii,iv,v) were not
established by the evidence. W agree with the panel's findings on those
i ssues.

Count V of the conplaint charged that the respondent filed a persona
injury lawsuit on behalf of a client in the United States District
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Court for the Western District of Mchigan, Northern Division. Wile that
case was pending, the respondent's client died. It appears that the
respondent filed a Notice of Death with the court approximately 61 days
after his client's death. It is also clear, however, that the respondent
appeared at a nediation hearing and failed to disclose this crucial fact to
the nediation tribunal or to the opposing party. In its report, the panel
st at ed:

M. Slade admits that he knew precisely what he was doing, and
in fact had made a consci ous choice not to advise the tri bunal
He testified that he believed that disclosing the death of his
client would result in a |lower nediation award .

The panel concluded that defendant was materially prejudiced.
Failure to disclose was acknow edged to have been notivated by
a fear that disclosure would reduce the anmount of the nediation
award. Not only does M. Slade's testinobny to that effect
acknowl edge his intent to deceive, it is verification of his
know edge that there would be a material prejudice to the
defendant in the form of an increased award if there were no
di scl osure of death .

Finally, the court was materially prejudiced. The panel very
strongly felt that the integrity of the nediation system and
proceedi ngs, the tinme and effort, noney expended in connection
with the nmedi ati on went for naught.

The nediation was not a valid exercise without full know edge.
The panel felt that M. Slade's conduct adversely affected the
process. The panel believes that the |egal process itself was
degraded irreparably by M. Sl ade's nendacity.

The Board is concerned by the respondent's neglect of a |legal matter
and his failure to file tinmely answers to two requests for investigation,
as alleged in Counts 1, 11 and 1V, especially in light of his prior
reprimand for failure to file tinmely answers to three other requests for
investigation. (Matter of Russell G Sl ade, ADB 95-89, Board Opi nion My 7,
1990). Based upon these acts al one, the Board mi ght well have consi dered an
increase is the level of discipline sufficient to require reinstatenent in
accordance with MCR 9. 123(B) and MCR 9. 124.

We agree, however, with the panel's characterization of the charges
under Count V as “the nost grave” and it is this m sconduct, which in the
Board's opinion, warrants the substantial I|evel of discipline which we
i npose in this case.

The seriousness of m sconduct invol ving deliberate m srepresentations
is reflected in prior opinions of the Attorney Discipline Board increasing
the level of discipline inposed by a hearing panel. In Mtter of Mary E.
Cerisch, ADB 171-87; 197-87, ADB Opinion Apri
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28, 1988, for exanple, the Board considered the appropriate sancti on where
an attorney manufactured a fal se settlenent check and settl enment statenent
in support of a false claim to a client and the Attorney G evance
Commi ssion that a case had been settled. In that case, the Board vacated a
heari ng panel order suspending the respondent’'s |icense for three years and
ordered that the respondent’'s |icense be revoked, noting that:

Qur |egal system depends, in large part, upon the assunption
that |lawers as officers of the court, are telling the truth
when they nake statenents about the cases they are handling.
Matter of Gerisch, supra, p. 3.

In another case, Mitter of Leo C G lhool, ADB 155-88, ADB Opi nion
June 28, 1989, the Board increased a suspension of nine nonths to a
suspension of three years in a case involving the attorney's deliberate
m srepresentation to his client, aided by the presentation of fictitious
docunent s.

In both of those cases, the Board cited an opinion issued by the
Suprene Court of Pennsylvania ordering the disbarment of an attorney found
to have fabricated client consent fornms. The court stated, “Truth is the
cornerstone of the judicial system and the practice of law requires an
all egiance and a fidelity to truth.” (Ofice of Disciplinary Counsel v
Wttmaack, J-245-1986, Pennsylvania Suprene Court, March 11, 1987.)

It is the violation of that duty, the obligation to tell the truth
when dealing with tribunals, which pronpts our decision to increase
discipline. While fabrication of docunents was noted as an especially
aggravating factor in the cases cited above, it would be difficult to argue
that deliberate concealment of a material fact froma tribunal should be
vi ewed as substantially |l ess egregious if the attorney is able to acconplish
the objective without the aid of supporting docunents.

Concurring--John F. Burns, George E. Bushnell, Jr., Renbna A. Green, Hanl ey
M Qurwin, Linda S. Hotchkiss, MD., and Theodore P. Zegouras

El ai ne Fieldman did not participate in this matter.





