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Based upon his default for his failure to file a tinely
answer, the hearing panel assigned to this case ruled that the
m sconduct alleged in the conplaint was established. The
respondent, following his retention in a divorce matter, failed to
maintain the required balance of $8698.38 in his client trust
account following his deposit of proceeds form the sale of the

marital hone. The respondent was also found to have nade a
m srepresentation to the Gievance Adm nistrator in his answer to
a Request for Investigation. The hearing panel's decision to

i npose a suspension of six nonths is appeal ed by both parties. The
Gievance Adm nistrator argues that the discipline inposed is
insufficient in light of the findings of msappropriation and
m srepresentation. The respondent, on the other hand, requests a
reduction in discipline for the reason that the failure to file a
timely answer to the formal conplaint was not due to cul pable
negligence on his part. He also urges a finding that only a
techni cal m sappropriation occurred when he w thdrew funds for
legal fees to bring the trust account bal ance bel ow the m ni num
anount required.

Based upon a review of the whole record, the Board is not
persuaded that the discipline inposed by the hearing panel was
I nappropriate. The suspension of six nonths is therefore affirned.

The respondent’'s brief states that "the primary basis of the
cross-appeal is the procedural and technical defect in the default
sign by M. Higle in that the jurat appearing on said default is
undated, as is the default and affidavit.” This alleged defect was
not raised at the tine the default was entered, it was not brought
to the attention of the hearing panel nor was the issue raised in
respondent’'s cross-petition for review. Respondent has not shown
that such a technical defect prejudiced himin any way and we are
therefore guided by the provisions of MCR 9.107(A) which direct
that a proceeding may not be held invalid because of a "non-
prejudicial irregularity or an error not resulting in a m scarriage
of justice."

W also affirm the hearing panel's decision to deny the
respondent’'s notion to set aside the default entered by the
Grievance Administrator. W defer to the judgnment of the pane
which stated in its report that . . . (we) found that the notion
made by respondent did not state good cause and the affidavit of



nmeritorious defense did not respond to the allegations of the
formal conplaint nor otherw se assert such defense.”

Mor eover, we note that the respondent's testinony offered to
t he panel during the discipline phase of the proceedi ngs provides
anple support in the record for the essential elenents of the
m sconduct char ged. In its report, the panel noted that
"respondent’'s testinony and t he exhi bits established that the funds
held by the respondent were funds of the parties to the divorce
action and that until a divorce judgnent was entered the funds of
the parties in respondent's trust account were not at all tines
available to them and fell below the anobunt required for
distribution.”™ It was further established that the respondent had
not obtained permssion or notified his <client of those
wi t hdr awal s.

It is undisputed that the respondent received $18, 099. 44 on
May 21, 1987, representing the proceeds of the sale of the marital
honme in a divorce action. He was authorized to distribute
sufficient funds to pay off a car |oan and the parties had agreed
that he had a duty to maintain a balance in his account of
$8698. 38. The bank statenents offered into evidence by the
Grievance Administrator during the discipline phase of the
proceedi ngs show that the trust account balance fell below that
amount for a brief period in June 1987, fell to $6440 in Cctober,
1987 and did not rise above $8600 until April 1988. The judgnent
of divorce was not entered until August 1988. At that tine, the
bal ance in the trust account was approxi mately $8000. M. Sauer
testified that he added $700 of his own noney to the account in
order to distribute the sum of $8698.38 to his client.

Count Il charged that M. Sauer made a m sl eadi ng statenment in
his answer to the Request for Investigation. Respondent advised
the Gievance Conm ssion that after he paid the loan at his
client's direction, he had $10,050.58 on deposit in his trust

account . He stated "that anpbunt remains in ny trust account,
except for the sumof $87.50 which was paid to the nmediator." That
answer was filed in July 1988. The bank records offered into

evi dence concl usively establish that the statenent was not true at
the tine it was made.

It is the respondent’'s position that the tenporary depl etions
of his clients' trust account were the result of his "draws" on

anticipated fees. In his testinony to the panel and in his brief
on appeal, he describes the funds held for this client as a
"deposit against fees." Under cross-exam nation, he admtted that

he did not tell his client that he considered it to be a deposit,
he did not inform her that he was w thdrawi ng noney for fees, he
did not seek her perm ssion,and he apparently withdrew $700 nore
than he eventually billed.

In Matter of M chael J. Kavanaugh, DP 71/84 (1985), Brd. Opn.
p. 382, the Board increased a reprinmand to a suspension of sixty
days where the respondent deposited client funds in a trust account




and then withdrew a portion of those funds to be applied to | egal
fees for future services. Although that respondent did eventually
performthe | egal services, the Board stated:

"The nore egregi ous violation was respondent’s
unilateral application of <client funds to
future unspeci fied, unaut hori zed | ega
services. Fortunately, respondent did in fact
eventual |y perform adequate services at | east

equal to the funds retained. We cannot,
however, condone an i nproper w thhol di ng, even
where the attorney nmay, in good faith,

cont enpl at e provi di ng val uabl e services; to do
so would create a potential for w de-spread
abuse. "

In Matter of Barry G aser, DP 106/84 (1985), Brd. Opn. p. 379,
t he Board i ncrease a 120-day suspension to a suspensi on of one year
for an attorney who deposited client funds in his general account
and then withdrew them for "fees". The Board ruled that the
"repeat ed depl etions of the professional account which was used to
hold client funds constitutes, at the very least, prima facie
m sconduct. " Aggravating factors found in that case but absent
here were respondent's deposit of client funds directly into his
general account, testinony regarding the vulnerability of the
client and the respondent's charging of a grossly excessive fee.

From the record below, we are unable to conclude that the
tenporary shortfalls in the respondent's client trust account were
the result of willful enbezzlenent of client funds. W therefore
decline to increase disciplineto alevel normally inposed for that
nost egregi ous category of msconduct. Neither, however, are we
abl e to characterize the respondent’'s m shandling of these funds as
i nadvertent. On the contrary, the respondent's testinony that he
considered the funds in his trust account to constitute a "deposit
agai nst fees", and his subsequent w thdrawal of funds w thout
notice to the client constitutes evidence of his fundanmental
m sunderstanding of the nature of a trust account and his
obligation as a fiduciary.

The hearing panel afforded the parties anple opportunity to
present evidence regarding the mtigating and aggravating factors
to be consi dered. These included evidence of the respondent’'s 180-
day suspension in 1974 as the result of a personal incone tax
conviction and a reprimand in 1985 for his failure to conmunicate
adequately with a client. Under the circunstances, we believe that
t he si x-nonth suspensi on i nposed by the hearing panel falls within
the range of appropriate discipline and it is therefore affirned.

Hon. Martin M Doctoroff, Renbna A. G een, Hanley M Gurw n, Robert
S. Harrison and Theodore P. Zegouras.





