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BOARD OGPl NI ON

The petitioner and the Gievance Adm nistrator agreed to a
consent order of disciplinein 1988 suspending Petitioner's |icense
for a period of 120 days. The consent order was based on charges
that petitioner accepted a retainer to appeal an O UI.L.
conviction but failed to take action; that he failed to comuni cate
with his client and failed to refund the unused portion of the
fees; that he failed to take action in a separate crim nal appeal;
and that he failed to answer two Requests for Investigation.
Approxi mately three weeks before the execution of the Stipul ation
for Consent Order of discipline, the petitioner was convicted in
the Maconb County Circuit Court of the m sdeneanor of attenpted
possession with intent to deliver marijuana. The stipul ation
specifically provided that the agreed upon suspension of 120 days
woul d constitute a resolution of any disciplinary action take which
m ght otherw se have been inposed as the result of that crimna
convi cti on.

On January 29, 1989, M. Daly filed a petition for
rei nstatenent in accordance with MCR 9. 124(A) and a hearing panel
proceedi ng was conducted on May 16, 1989.

Based | argely upon petitioner's testinony the hearing panel
concluded that petitioner had not established by clear and
convi nci ng evidence the requirenments of MCR 9.123(B)(5), (6)and(7)
which stipulate that petitioner's conduct since the order of
di sci pline nmust be exenplary and above reproach; that petitioner
under st ands the standards of the Bar and will conformto them and
that petitioner mght be safely reconmmended to the public, the
courts and the legal profession. O primary concern to the panel
was petitioner's admttedly strained financial circunstances. He
testified that he had entered into the drug transaction believing
he would gain a substantial profit from the deal to ease his

mounting financial pressures. The panel concluded that the
ci rcunst ances whi ch i nduced the prior m sconduct still existed and
precluded a finding that he was "fit to be consulted in matters
requiring trust and confidence or that petitioner wll conduct

himsel f in an exenplary manner if granted his reinstatenent.”

Petitioner seeks review of the hearing panel's denial of his
Petition for Reinstatenent. W reverse the hearing panel denial of
rei nstatenent and hereby order that petitioner be reinstated.

The Board does not agree wth the panel finding that
petitioner, by admtting his lingering financial difficulties,



failed to satisfy the conditions of reinstatenment as outlined in
MCR 9.123(B)(1)-(9). The panel's fears concerning the
susceptibility of the petitioner to inproper behavior because of
financi al pressures do not constitute an appropriate basis for the
determ nation that petitioner has not established by clear and
convincing evidence his fitness to practice |aw

It is undisputed that the burden of establishing eligibility
for reinstatenment rests squarely wth the petitioner, as
under scored by the requirenment that "cl ear and convi nci ng evi dence”
be presented in satisfaction of MCR 9.123(B)(1)-(9). Questi ons
involving the sufficiency of the evidence offered by a
rei nstatenent petitioner have been deci ded by the Board on a case-
t o-case basis. It appears, however, that an attorney who has
conpleted a fixed term of suspension and has established, prim
facie, his or her eligibility in accordance with the criteria
enunerated in MR 9.123(B)(1)-(9), should not be denied
reinstatenent in the absence of factual evidence tending to
denonstrate his or her continued unfitness.

The issue presented in this case, the hearing panel's fear
that continuing financial pressures m ght weaken the petitioner's
stated resol ve to conduct hinself in conformty to the standards of
our profession, has been previously considered by the Board. In
Matter of David P. Huthwaite, DP 78/ 85 (Jan. 30, 1987), the hearing
panel's decision to deny reinstatenent was based in part upon the
petitioner's frank adm ssion that he could not wunequivocally
guarantee that the msconduct which led to his disbarnent,
m sappropriation of funds, woul d never occur again. The petitioner
inthat case further admtted that his poor financial situation had
prevented himfromfully satisfying his child support obligations
during the period of his disbarnent. In reversing the hearing
panel's decision and granting Huthwaite's petition for
reinstatenent, the Board st ated:

"W nust agree, to sonme extent, wth the
observations of Justice Levin in a plurality
opi ni on remandi ng a denial of reinstatenent in
Matter of Petition of Albert, 403 Mch 346;
269 NwWad 173 (1978), which noted that 'the
vagueness of the present rule |eaves unclear
what the |awer seeking reinstatenment nust
show and what the hearing panel nust require
to justify reinstatenent . . . a suspended
| awyer petitioning for reinstatenent should
not feel conpelled to present an exhaustive
account of his life and character in the hope
that he will, at sonme point, stunble on the
essence of the problem as perceived by the
panel and convince it that he is basically a
good person who should be permtted to
practice |aw. ' Petition of Albert, 269 NWAd
173, p. 177.




"Qur primary concern is the protection of the
public, not the punishnent of the attorney
under investigation. See In the Matter of
Fri edman, 406 M ch 256; 277 NWd 635 (1979);
In the Matter of Tronbley, 389 Mch 377; 247
NW2d 874 (1976)."

As in Huthwaite, we believe that there is anple support in the
record for our belief that M. Daly's forced renoval from his
chosen profession has had a corrective effect in the sense that he
is now acutely aware of his duties to the public, the courts and
the |l egal profession, the he is aware from personal experience of
t he consequences of violations of those duties.

In sunmary, we find that petitioner has, in good faith,
established his eligibility for reinstatenent by clear and
convincing evidence as required by the Court Rules. W therefore
reverse the hearing panel denial of his petition for reinstatenent
and order that petitioner be eligible for reinstatenent.

Hon. Martin M Doctoroff, Renbna A. G een, Hanley M Gurw n, Robert
S. Harrison and Theodore P. Zegouras.





