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BOARD OGPl NI ON

The Attorney Discipline Board has consi dered the Petition for
Review filed by the Petitioner, Irving A August, seeking reversa
of a hearing panel order denying his petition for reinstatenent.
The hearing panel's decision to deny reinstatenent is reversed.
The petitioner shall be reinstated to the practice of |aw upon
fulfillment of the conditions set forth in the acconpanyi ng order.

The petitioner in this reinstatenent case was disbarred
following his conviction in the United States District Court for
the Eastern District of Mchigan of three felony counts of
obstruction of justice. M. August, a prom nent bankruptcy | awyer,
was convicted of conspiring with an intake clerk of the United
States Bankruptcy Court in Detroit to manipulate the blind-draw
system of assigning Chapter 11 bankruptcy petitions to judges. It
was al |l eged that the purpose of the conspiracy was to steer cases
handl ed by the petitioner and his law firmaway froma judge known
to scrutinize requests for attorney fees and toward anot her judge
with a reputation for approving nore generous fees. The petitioner
was sentenced to three concurrent two-year federal prison terns and
fined $20,000. He was incarcerated for approxi mately one year and
was di scharged in Novenber 1985.

The Petition for Reinstatenment was filed Cctober 25, 1988 and
heari ngs were conduct ed before a three-nenber panel of the Attorney
Di scipline Board on February 15-16 and April 13-14, 1989. The
procedure for reinstatenent in the case of an attorney whose
license was been revoked is set forth in Mchigan Court Rule
9.123(B)(C) and MCR 9.124. The petitioner is required to establish
by clear and convincing evidence the criteria enunerated in MR
9.123(B)(1)-(9). On August 17, 1989, Wayne County Heari ng Panel #8
i ssued its order denying reinstatenent.

The panel's acconpanying report disclosed that the panel's
deci sion was not unaninmous. The panel's chairman concl uded that
petitioner August had established each of the criteria and should
be eligible for reinstatenment upon his recertification by the Board
of Law Exam ners (this requirenent is applicable to all cases where
an attorney's |icense has been revoked or suspended for nore than
three years). The panel mgjority adopted the chairman's findings
of fact and concurred in his conclusions with one significant
exception.

The mjority concluded that the crinme conmmtted by the
petitioner resulted in such harm to the system of justice, the



public, the |legal profession and the judiciary that the
petitioner's subsequent conduct, no matter how exenplary, had not
sufficiently aneliorated the "taint" placed upon the |[egal
prof ession. For that reason, the majority was not persuaded that
the petitioner could now safely reconmended to the public, the
courts and the | egal profession as a person fit to be consulted by
others and to represent themin matters of trust and confi dence or
to aid in the admnistration of justice as a nenber of the Bar and
as an officer of the court, as required by sub-section 7 of MR
9.123(B).

In considered this Petition for Review the Board i s gui ded by
the standard of review enunciated by the Supreme Court and the

panel's findings will be upheld where there is proper evidentiary
support in the whole record. In re Del R o, 407 Mch 356; 285 NWd
277 (1977). In this case, no challenge has been raised to the

panel's findings that M. August's conduct since the revocation of
his license in June 1983 has been exenplary and above reproach

that he has conplied with the order in all respects and that he
know has a proper understandi ng of the standards i nposed on nenbers
of the Bar and will conduct hinself in conformty with those
standards in the future. W are presented, therefore, with the
narrow i ssue of whether there is proper evidentiary support in the
record for the conclusion of the hearing panel najority that the
nature of his crimnal conduct constitutes a bar to his
rei nstatenent, regardl ess of his subsequent exenpl ary behavior. W
are unable to find a basis, in the record of this case or in the
jurisprudence of this state, for that concl usion.

The hearing panel majority agreed that the petitioner had
satisfied the requirenents of MCR 9.123(B)(6) and had established
by <clear and convincing evidence that he "has a proper
under st andi ng of and attitude toward t he standards that are i nposed
on nmenbers of the Bar and will conduct hinmself . . . in conformty
with those standards." (enphasis added) There appears to be a
fundanmental incongruity between this finding and the majority's
conclusion that petitioner cannot, neverthel ess, be recommended to
the public as a person fit to be consulted in matters of trust and
confidence. It is clear that the denial of reinstatenent in this
case was based not upon a reasonabl e expectation of how M. August
wi || conduct hinself inthe future but is, in effect, a decisionto
continue the disciplinary sanction which has been in effective
si nce June 1983 based upon the seriousness of his prior m sconduct.

Affirmation of the denial of reinstatement in this case
demands a ruling that there are certain types of professional
m sconduct which are so egregious that reinstatenment should never
be granted. Wile we do not necessarily disagree with this
proposition, it is our belief that the Suprene Court al one has the
authority to pronul gate such a rule.

The Board has previously been presented with this issue. 1In
a 1988 opinion, we considered a petition filed by the Gievance
Adm ni strator seeking reversal of a hearing panel decision to



reinstate an attorney who has been convicted of a felony and was
di sbarred. In Matter of the Reinstatenent Petition of Joseph
Covington, DP 128/87 (Brd. Opn. August 29, 1988), the petitioner
had been convicted in the Detroit Recorder's Court of the fel ony of
attenpting to obtain noney over $100 by false pretenses where the
attorney had represented to a client in a crimnal matter that he
could "fix" the case by paying a substantial anpunt of nobney to an
assi stant prosecutor. The two-year suspension inposed by the
hearing panel in that case was appealed by the Gievance
Adm nistrator to the Attorney Discipline Board which increased
di scipline to revocation. The Board noted in its opinion that the
m sconduct

"ranks anmong the nost grave and offensive to
cone before this Board . . . such conduct not
only vi ol ates t he essence of t he
attorney/client relationship, it raises, anong
other things, the question of whether the
respondent ever has or will have the requisite
character which is the basis of the Court's
endorsenent of every nenber of the Bar."
Matter of Joseph Covington, DP 39/82 (Brd.
Opn., March 18, 1983, p. 256)

If the offense in Covington ranked anong the nobst grave and
of fensive to cone before the Board, petitioner August's conduct
nmust al so be included in that select category. Like M. Covington,
M. August was convicted of a fel ony which invol ved a subversi on of
the system of justice which, as an officer of the court, he was
sworn to uphold. As we noted in Covington, we cannot necessarily
di sagree with the argument that there may be certain types of
m sconduct which are, by their very nature, so very reprehensible
and inimcal to basic principles of justice that the offending

attorney's license should be permanently revoked. W did not,
however, apply such a rule in that case. "Di sbarment is not
necessarily permanent in Mchigan and the Suprene Court has not
ruled that it should be, even in the nbpst extreme cases.” Matter

of the Reinstatenent of Covington, supra, p. 3.

As in the instant case, petitioner Covington denonstrated to
a reinstatenent panel that his conduct since his disbarnent had
been exenpl ary and above reproach, and that he now understood his
obligations as an attorney. The Gri evance Adm nistrator argued
that the petitioner's felony conviction was for conduct which was
so heinous that a genui ne question existed as to whether or not he
could ever satisfy the requirenments of MCR 9.123(B)(6,7). The
Grievance Adm nistrator urged that a separate standard of review
should be enployed in these reinstatenent proceedings in
recognition of a distinction between an order of suspension and an
order of revocation. Inits report, the hearing panel in Covington
not ed:

"Obtaining noney from a client wupon the
representation that it was to be used to



subvert the <crimnal system is about as
serious an ethical offense as the panel can
imagine . . . however, if the Suprene Court
had wi shed disbarnent to be forever, it has
had anpl e opportunity to so state. It has not
chosen to do so either in its opinions or its
rul e-making capacity.” Matter  of t he
Rei nst at enent Petition of Covington, supra, p.
2.

It has now been nore than ten years since our Suprenme Court
addressed its attention to the reinstatenent process in a witten
opinion. In that case, Petition of Al bert, 403 Mch 346; 269 NW\d
173 (1978), the Court ruled that it was inproper to deny
rei nstatenent to a suspended attorney on the ground that he had not
shown proper renorse for his wongdoing. The nost w de-rangi ng of
three separate opinions filed in that case contains Justice Levin's
references to the lack of clear guidelines to be followed by the
petitioner or the hearing panel in the reinstatenent process.

"A suspended | awyer petitioning for
rei nstatenent should not feel conpelled to
present an exhaustive account of his life and
character in the hope that he will, at sone
poi nt, stunble on the essence of the problem
as perceived by the panel and convince it that
he is basically a good person who should be
permtted to practice law . . . the suspended
| awyer should not be put in the position of a
supplicant searching for the fornmula which
will enable him to return to practice.”
Petition of Albert, supra, 269 NW2d 178, 179.

In the instant case, it is clear fromthe record bel ow t hat
petitioner August presented, during four days of hearing, a close
approxi mation to the exhaustive account of his |ife and character
referred to by Justice Levin. It is also clear, however, that
whet her or not he convinced the panel that he was "a good person”
the nature of the crimnal conviction would have prevented hi mfrom
convincing the panel najority of his eligibility for reinstatenent.

Appl yi ng the Board' s conclusion in Covington, we note that the
Court Rul es have extended to M. August the prom se that he could
file a petition for reinstatenent after five years. [ MCR
9.123(B)(2)] Neither the Court Rules or the opinions of the Board
or the Supreme Court has identified any class of petitioners for
whom the standards of MCR 9.123(B) should be applied nore
stringently. That observation was echoed by the hearing panel
chairman in this case in his mnority opinion

"As serious as August's crinmes were, the Court
Rul es have, at all tine since his disbarnent,
led the petitioner to believe that he could
file a petition for reinstatenent after five



years. Nowhere is it stated in the rules that
a person convicted of a heinous crine, or
mani pul ation [of] the justice system or
commtting homcide, or some other crineg,
shall be permanently disbarred. Had the
Suprene Court wshed to preclude certain
of f enders from ever appl yi ng for
reinstatenent, it would have said so pursuant
to its rule making powers. It is not the
function of this panel to nake a determ nation
as to what is, or what is not, the basis of
per manent revocation.”™ (Mnority Opinion, p.
16.)

Al t hough we support the proposition that there may be certain
types of m sconduct which are so heinous or inimcal to the justice
systemthat the pernmanent renoval of that individual fromthe | egal
profession is warranted, we agree with the conclusion drawn in the
hearing panel mnority report that petitioner August has
established his eligibility for reinstatenment in accordance wth
the present rules. That report is therefore adopted as the basis
for our decision to grant the petition for reinstatenent in this
case.

John F. Burns; Hon. Martin M Doctoroff; Renona A. G een; Theodore
P. Zegouras

DI SSENT
By Linda S. Hotchkiss, MD

| would affirm the decision of the hearing panel to deny
reinstatenent in this case. The panel nmgjority stated its
rational e for finding that reinstatenent of a fornmer attorney whose
crime goes to "the very heart of the administration of judicia
system and to the jugular of the judiciary”" would only "further
erode an al ready di m ni shed public confidence inthe | egal system™
The fundanental goal of this disciplinary systemis, according to
MCR 9. 105, "the protection of the public, the courts and the | egal
prof ession.”™ The hearing panel decision in this case was clearly
consistent with that goal. M coll eagues on the Board acknow edge
that the petitioner's conduct which led to his conviction was
particularly reprehensible. | am not persuaded that the hearing
panel bel ow abused its discretion.

Furthernore, | do not agree with the inplication that these
rei nst at enent proceedi ngs were unfair by allow ng the petitioner to
seek reinstatenent and then denyi ng reinstatenent where he fail ed,
in the panel's opinion, to establish his eligibility by clear and
convi nci ng evidence. M. August was not nmerely suspended fromthe
practice of |aw H's license to practice |law was revoked. The
Order of Revocation entered in June 1983 declared that he was no
| onger entitled to the rights and privil eges afforded to nmenbers of
this honored profession. Wile the Court Rules grant a disbarred



attorney the right to petition for reinstatenent after five years,
there is certainly no expressed or inplied guarantee that the
license to practice law will be restored. | agree with the panel
majority that reinstatenment in this case will inevitably erode
public confidence in the |legal systemand that that consideration
was relevant to the finding that the petitioner cannot be safely
recommended to the public as a person fit to act in matters of
trust and confidence.

(Board Menbers Hanley M Gurwin and Robert S. Harrison recused
t hensel ves and did not participate in the discussion or decisionin
this case.)





