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The respondent has filed a petition seeking review of a
heari ng panel order suspending his license to practice |law for
thirty (30) days for his failure to file an answer to a Request for
| nvestigation. W affirmthe decision of the hearing panel that
the respondent has failed to show that his failure to answer was
the result of exceptional circunstances. The suspension is
affirmed consistent with the Board's ruling in Matter of David
d enn, DP 91/86, Board Opinion, February 23, 1987

The two-count formal conplaint filed by the Gievance
Adm ni strator charged in Count | that the respondent failed to
return unearned fees to a client followi ng his discharge. The
heari ng panel ruled that the allegations in that Count had not been
establ i shed by a preponderance of the evidence. The dism ssal of
that Count has no been appealed by either party and requires no
further discussion.

A second count charges that the respondent was served with a
Request for Investigation on June 30, 1988 in accordance with MCR
9.113(C) (1) (b) and that a "Final Notice" was sent by certified mai
on August 9, 1988 advising himthat failure to answer woul d subj ect
himto formal charges of professional m sconduct. Count Il charged
that respondent's failure to answer the Request for Investigation
constituted professional m sconduct in violation of MCR 9.104(1)-
(4)and(7); MCR9.103(C; MR 9.113(B)(2) and Canon 1 of the Code of
Pr of essi onal Responsibility, DR 1-102(A) (1), (5)and(6).

That conpl aint was served on the respondent on Cctober 13,
1988. H's default for failure to answer was filed Novenmber 7,
1988. The respondent filed a notion to set aside one week | ater.
The heari ng panel set aside respondent's default but assessed costs
of $100 for the "needless effort and inconveni ence to respective
staffs of the Attorney Discipline Board and the Attorney Gievance
Conmi ssi on. "

At the separate hearing on the issue of discipline held in
accordance with MCR 9.115(J)(2), an enployee of the Attorney
Gri evance Conmi ssion testified that M. Bandy's tel ephone requests
for extensions of tinme to answer the Request for Investigation were
granted and that the "Final Notice" was nailed on August 9, 1988
when the | ast extension requested by M. Bandy had expired.



In explaining to the panel why he had failed to answer the
Request for Investigation, the respondent referred to his i npendi ng
marri age on August 5, 1988, his preparations for a reception on
Sept enber 11th, his heavy trial schedule and his son's illness and
hospi talization.

In a decision issued by the Attorney Discipline Board in
February 1986, Matter of David denn, supra, we expressed our
dismay that a substantial nunber of attorneys disciplined for
m sconduct failed to answer a Request for Investigation served by
the Gri evance Adm ni strator despite the provisions of MCR 9.104(7)
whi ch declare that a failure to answer constitutes a separate act
of professional m sconduct warranting discipline. The Board's
opinion recited consistent rulings by the Board enphasizing the
seriousness of such m sconduct. Schwartz v Kennedy, DP 40/80, 1981
(Brd. Opn. p. 132); Schwartz v Ruebel man, DP 5/81, 1981 (Brd. Opn.
p. 150); and In re Smith, 35229-A 1979 (Brd. Oon. p. 21). The
Board stated further in denn, that:

"Qur decision to increase the discipline
i nposed by the hearing panel froma reprimnd
to a suspension of thirty days is intended to
serve notice upon the respondent and the Bar
that the |awer who ignores the duty inposed
by court rule to answer requests for
i nvestigation and formal conplaints does so at
his or her peril and that, absent exceptional
ci rcunstances, that attorney nmay expect a
di scipline greater than a reprinmnd.”

The report filed by the heari ng panel nakes specific reference
to the Board's decision in Matter of David A. G enn, and expresses
the panel's specific finding that the respondent in this case had
failed to establish "exceptional circunstances”" warranting the
i mposition of a reprimand.

The petition for review filed by the respondent is based
primarily upon an argunent that the panel's ruling is against the
great weight of evidence. As a general rule, a hearing panel's

findings will be supported where "upon the whole record, there is
proper evidentiary support.” Inre Del Rio, 407 Mch 336; 285 Nw\d
277 (1979). In review ng panel decisions, the Board has stat ed:

"The hearing panel receives evidence in the
first instance and has the opportunity to

judge . . . credibility. The hearing panel's
finding of fact should be given deference
whenever possible.” Schwartz v Wl sh, DP

16/ 83, 1984 (Brd. Opn. p. 33).

In this case, there is anple evidentiary support for the
panel's findings. The panel, having had the opportunity to observe
the respondent and weigh his testinmony, concluded that it was
"singularly uninpressed with the respondent’'s explanations for his



failure to perform the rudinmentary act of answer a Request for

| nvesti gation." In its final report filed March 13, 1989, the
heari ng panel catal ogued the reasons given by the respondent for
his failure to answer the Request for Investigation and

characterized those reasons as "feeble and insufficient."”

W also note the considerable aggravating effect of the
respondent’'s reprimand in a prior case for his failure to answer a
Request for Investigation. (Matter of Janes R Bandy, ADB 126-87),
coupled with his failure to make a tinely answer to the forna
conplaint in the instant case.

The respondent has also cited as error a statenent place on
the record by the panel chairman |ikening the inposition of
discipline to a crimnal sentencing in that the inposition of a
suspension in this case m ght deter other attorneys fromfailing to
file an answer to a Request for Investigation. W need |ook no
further than the Suprenme Court's decision in Matter of Gines, 414
M ch 483; 326 NVW2d 380 (1982) where the Court stated:

"Further the purpose of discipline--protection
of the public, the courts and the |[egal
profession--may at tines best be achieved
through the deterrent effect of punishment.
W do not accept that the assertion that
"protection’ and "puni shment' are
irreconcilable concepts and that the |line
bet ween t hem cannot be crossed.”

Finally, we have consi dered the charges rai sed by respondent’s
counsel at the review hearing before the Board that the inclusion
in the Gievance Administrator's brief of testinony by the
respondent given in a prior disciplinary case anpbunts to
prosecutorial msconduct warranting dismssal. Wile it is true
that M. Bandy's verbatim testinmony in the prior matter was not
offered into evidence in the instant proceedi ngs, the respondent
was in fact cross-examned with regard to that testinony, wthout
objection by his counsel. The respondent was asked (Hrg. Tr. p.
112) whether he recalled the reasons he had given to the previous
heari ng panel for failing to answer a Request for Investigation.
He was asked specifically whether those reasons included a change
inthe inmgration | aws, his business office schedule, his divorce
action, his son's problens and his own physical condition. The
respondent answered affirmatively.

These questions were posed at the separate hearing on
discipline, after the hearing panel had already rendered its
deci sion on m sconduct. At that point in the proceedings, the
panel had already been nade aware of the respondent's prior
repri mand. W are unabl e to conclude that the hearing panel or the
Board was i nproperly influenced by further references to the prior
proceeding. Qur decision to affirmthe thirty-day suspension in
this case is based sol ely upon the record before the hearing panel
bel ow.



Hon. Martin M Doctoroff, Renbna A. G een, Hanley M Gurw n, Robert
S. Harrison, Linda S. Hotchkiss, MD. and Theodore P. Zegouras.

DI SSENTI NG OPI NI ON

By Patrick J. Keating

| would reduce disciplineinthis caseto areprimnd. 1In the
Board's decision in Matter of David A. denn, supra, | filed a
di ssent on an issue not present in this case but agreed that,
absent wunusual circunstances, failure to answer a Request for
| nvestigation constitutes m sconduct warranting discipline greater
than a reprimnd. | am firmy opposed, however, to the rigid
application of such a rule. If the terms "exceptional"™ or
"unusual " circunstances, then | believe the Board has an obli gation
to tenmper its application of that standard. | have no difficulty
finding that the personal and professional difficulties which
converged at the time the respondent received this Request for
| nvestigation clearly constituted exceptional circunmstances and |
see no need for a thirty-day suspension in this case.






