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The hearing panel in this case inposed a suspension of 120
days based upon its finding that the respondent failed to answer a
Request for Investigation and failed to answer a formal conpl aint.
Nei t her the respondent nor the Gievance Adm nistrator has sought
nodi fication of that discipline. The Petition for Reviewfiled by
the Gievance Administrator is limted to the issue of the effect
of respondent's default for failure to answer. W rule that the

respondent's default in this <case relieved the Gievance
Adm ni strator of an obligationto establish the factual all egations
in the conplaint. Therefore, the hearing panel's dismssal of
Counts | and Il is reversed. The order suspending the respondent’'s

license to practice |aw for 120 days is otherw se affirned.

The formal conplaint filed by the Gievance Admi nistrator in
April 1988 contai ned two counts based upon t he respondent’s al |l eged
negl ect of workers' conpensation nmatters for which he was retained
in 1985. A third count charged that he failed to answer a Request
for Investigation filed by one of those clients in Decenber 1987.
Since the filing of that conplaint, the respondent has not answered
or appeared at any stage of these disciplinary proceedings. The
respondent's failure to answer that conplaint resulted in his
default and the filing of a second conplaint. The second conpl ai nt
was unanswered and the respondent failed to appear before the
heari ng panel, contrary to MCR 9.115(H). The record di scl oses that
all Requests for Investigation, conplaints and notices were mail ed
to the respondent by regular and certified nmail at his |ast known
address in Appleton, Wsconsin and an address in Bloonfield Hlls,
M chi gan which was his |ast address maintained with the State Bar
of Mchigan in accordance with Rule 2 of the Suprenme Court Rules
Concerning the State Bar.

At the hearing conducted on June 6, 1988, the hearing panel
acknow edged that the respondent's default for failure to answer
had been entered and they received the argunents of the Gievance
Admi ni strator's counsel that the default constituted an adm ssion
of the allegations in that conplaint. Counsel for the Gievance
Adm ni strator indicated that, in reliance upon prior rulings of the
Board, notably Matter of Daune El ston, DP 100/82, Decenber 7, 1982
(Brd. Opn. p. 238), he was not prepared to offer testinony or other
evi dence in support of the allegations in Counts | and Il of the
formal conplaint and he requested that the panel rule that
m sconduct was establi shed based sol el y upon respondent’'s default.




The Gri evance Adm ni strator now seeks a review of the hearing
panel's ruling that m sconduct could not be found as to those
Counts without the entry of a prima facie case by the Gievance
Adm ni strator tending to show that the allegations of neglect had
been i ndependently investigated and corroborat ed.

It is the firm conviction of a majority of the Attorney
Discipline Board that the respondent's default in these
di sciplinary proceedings constitutes an adm ssion to the factual
all egations in the conplaint. Unless that default is properly set
asi de in accordance with the applicable court rul es, the respondent
is foreclosed fromcontesting the i ssue of professional m sconduct
and the Gievance Admnistrator is relieved of the responsibility
of producing evidence in support of those allegations. I n that
case, the only issue remai ning before the panel is the appropriate
| evel of discipline which should be inposed. The Board has
previously ruled that the respondent has a right to participate in
the discipline phase of the proceeding by offering evidence in
mtigation. In reaffirmng this policy, we specifically reaffirm
the Board' s opinion in Matter of Daune El ston, supra.

In that case, the Board rules that "default is an adm ssion of
the m sconduct alleged. Respondent's participationis limted to
the assessnent of discipline and the question of liability is
closed.” Matter of Daune Elston, supra, citing Anerican Centra
Corporation v Stevens Van Lines, 103 Mch App 507; 303 NWd 234
(1981) which held that an entry of default is equivalent to an
adm ssion of the allegations. See also Snak v Gwzdik, 293 M ch
185; 291 NwWad 270 (1940).

More recently, the Board considered the issue presented her:
the discipline of the msconduct charges notw thstanding the
respondent’'s default. In Matter of David AL denn, DP 91/86, ADB
Opi ni on February 23, 1987, the Board stated, in reaffirm ng El ston:

In the absence of an order setting aside the
default, the respondent in such cases should
be prepared for the consequences clearly
spel led our in MCR 9. 115(D)(2) that "a defaul t
with the sane effect as a default in a civil
action may enter against a respondent who
failed within the time permtted to file an
answer . "

In Matter of David A denn, supra, the respondent failed to
answer the Request for Investigation filed by the client and the
formal conplaint filed by the Gi evance Adm ni strator but appeared
at the schedul ed hearing where he was afforded an opportunity to
give testinony as to mtigating circunstances. The Board rul ed
that the respondent's default sealed the issue of m sconduct and
that the panel's dism ssal of a count, based upon the respondent's
mtigating evidence, was error. In the present case, the
respondent neither answered or appeared and t he panel was presented
with no evidence related to the charges of m sconduct. Rather, it




was the panel's position that the Gievance Adm nistrator's well -
pl eaded al |l egati ons woul d not be accepted and that the Gievance
Adm nistrator had an affirmative obligation to establish the
essential charges of m sconduct whether or not the respondent was
in default.

In the Board's ruling in Elston, supra, the Board held that
t he m sconduct phase in these proceedi ngs may be anal ogi zed to t he
liability phase of a civil trial. W believe that the rule which
closes the issue of msconduct in the case of a defaulted
respondent is consistent with the jurisprudence of this State.

The M chigan Suprenme Court ruled at the beginning of this
century that a default closes the issue of liability. Ginnell v
Bebb, 126 Mch 157 (1901). There, the Court stated: "The
def endant has a right to appear and contest the anount of damages,
but the default fixes his liability on the cause of action all eged

and admts that sonmething is due the plaintiff.” Ginnell, supra
at page 159. As recently as 1982, Justice Fitzgerald of that Court
wote for the majority, "It is an established principle of Mchigan

|aw that a default settles the question of liability as to well -
pl eaded allegations and preclude the defaulting party from
litigating that issue.” Wod v Detroit Autonobile Inter-Insurance
Exchange, 321 NW2d 653, 656 (1982).

Simlarly, the Mchigan Court of Appeals ruled that the
defendant's liability is "cenmented by a default”, M dwest Mental
Health dinic v Blue Cross-Blue Shield, 326 NV2d 599, 601 (1982),
and has stated that a properly defaulted defendant could not
contest the issue of liability. Equico Lessors, Inc. v Oigina
Buscenmi s, 364 NW2d 373 (1985).

The Board has yet to be provided with authority in this or
ot her cases in support of the proposition that the plaintiff has an
obligation to submt proof on the issue of liability when a defaul t
has been properly entered. W do not find that a hearing panel's
acceptance of the all egations of m sconduct in a discipline caseis
any different froma court's acceptance of the clains of liability
when t he defendant has defaulted in a civil case. |[If, as the court
rules provide, the entry of a default has the same effect in both
cases, then acceptance of the Admnistrator's charges of
m sconduct, wi thout additional proofs, is entirely consistent with

the rulings of the Suprene Court. In Haller v Walczak, 347 Mch
292 (1956), the Court stated that "neither do we find nmerit in the
claim that plaintiff, in support of her notion for default

j udgnment, was bound to offer proof establishing the negligence of
t he defendants.”

| nasnmuch as the Board is taking the opportunity to enphasize
its prior rulings on the effect of a default, we al so enphasize
that a default establishes only the well-pl eaded all egations in the
conplaint. The Suprene Court has pointed out "on default, every
wel | - pl eaded avernent is accorded the quality of truth." Lesisko
v Stafford, 293 Mch 479, 481 (1940), but "there can be no question



but that the entry of a default neans an adm ssion only of matters
wel | - pl eaded.” Smak v Gwzdi k, supra, at page 189. By defaulting,
t he respondent does not admit facts extrinsic or unnecessary to the
al | egati ons of m sconduct nor does the defaulted respondent admt
an avernent which is a conclusion of law. Bonnici v Kindsvater,
275 M ch 304 (1936). "If the conplaint failed to state a cause of
action, it wll not support a judgnent." Sagi naw County
Prosecuting Attorney v Bobenal |Investnents, Inc., 314 NW2d 512, 514
(1981).

In the i nstant case, the hearing panel was bound to accept the
wel | - pl eaded al l egations in Counts | and Il that the respondent was
retained by Frederick Artish and Anthony Pickarski to represent
themin workers' disability matters, that he failed to institute
proceedings to bring the matter on for hearing in the Artish case
and failed to communicate with his client, and that he failed to
appear for a schedul ed hearing on July 13, 1987 on behalf of M.
Pi ckarski, resulting in the dism ssal of Pickarski's case.

The Gievance Administrator's request that the dism ssal of
Counts | and Il be reversed was not acconpani ed by a request that
t he discipline inposed by the panel be increased. The suspension
for 120 days is therefore affirnmed. W do wish to note, however,
that the panel cited the specific mtigating effect of respondent’'s
prior unblem shed record and the fact that he did respond to the
Request for Investigation filed by his client Frederick Artish.
The respondent was required by MCR 9.113(A) to file an answer to
that Request for Investigation. Failure to answer a Request for

| nvestigation is deemed to be professional msconduct. MCR
9.104(7) and MCR 9.113(B)(2). It does not follow that the
respondent's conpliance, on a single occasion, with a duty i nposed
on all lawers should be considered as mtigation.

Concurring: Hon. Martin M Doctoroff, Renona AL Green, Hanley M
GQurwi n, Linda S. Hotchkiss, MD

DI SSENT
By Patrick J. Keating
| file this dissent to express ny strong di sagreenent with the

position take by the nmmjority that discipline can be inposed
agai nst an attorney based upon unsubstanti ated and uncorroborated

al l egations of msconduct if the respondent is in default. The
majority relies heavily upon the Board's 1987 decision in Matter of
David A. denn, DP 91/86, February 23, 1987. | did not agree with

the majority's position then and | reaffirmny views as expressed
in the dissent to that opinion. These views were restated in ny
di ssenting opinion on this issue in Matter of Mary E. Gerisch, ADB
171-87; 197-87, ADB Opinion April 28, 1988.

The majority relies heavily on an analogy between the
m sconduct phase in a discipline case and the liability phase in a
civil trial. The analogy was drawn by the Board in its opinion in



Matter of Daune Elston, DP 100/82, ADB Opi nion Decenber 7, 1982
(Brd. Opn. p. 238). That anal ogy overlooks one critical point.
Notwi thstanding the entry of default and the establishnment of
liability, the party proceedi ng agai nst a defaulted defendant in a
civil case nust verify his or her damages to the satisfaction of

the court before judgnent is entered. General |y, danmmges are
proven through a sworn testinony. In other cases, a sworn
statenent may be sufficient. Nevert hel ess, whether the case

i nvol ves |iqui dat ed damages or requires sworn testinony, there are
safeguards in place to prevent a fraud on the court.

I n these di sciplinary proceedi ngs, the Gi evance Adm ni strator
insists that decision should be nade regarding an attorney's
continued right to practice | aw based upon the unsworn al |l egati ons
in a conplaint which, inturn, may be based sol el y upon the unsworn
Request for Investigation received froma client.

It is not ny intention to excuse or condone an attorney's
failure to answer a Request for Investigation or a fornal
conplaint. Failure to answer either a Request for Investigation or
a conplaint is an act of professional msconduct which reflects
adversely on the attorney's wunderstanding of his or her
obligations. The Board has held that, in the absence of unusual
mtigating circunstances, a suspension nmay be warranted when an
attorney fails to answer a Request for Investigation and | agreed
with the majority in that aspect of its ruling in Matter of David
A. _denn, supra. | also agree that an attorney who failure to
answer or appear at any stage of the proceedi ngs should generally
be required to establish his or her eligibility for reinstatenent
to the satisfaction of a hearing panel in accordance with the
rei nstatenent proceedings which are triggered by a suspension of
120 days or nore. Matter of Peter H Moray, DP 143/ 86, ADB Opi ni on
January 28, 1987. | believe that these are appropriate and
legitimate standards for inposing discipline as the result of an
attorney's failure to answer.

| strongly disagree, however, wth the position of the
majority that an attorney who has failed to answer a Request for
| nvestigation of formal conplaint may be disciplined for neglect,
i nconpet ence, forgery, enbezzlenent or any other unsupported
charges whi ch happen to be contained in the formal conplaint.

In reviewing the record in this case, | note that the hearing
panel did not make undue demands upon counsel for the Gievance
Adm nistrator. At one point, counsel was asked nerely to nmake an
offer of proof regarding the testinony of the two clients who
allegedly retained respondent Sewell in workers' conpensation
cases. In response to questions as to whether or not it could be
established that the respondent was, in fact, retained in those
cases, counsel admtted that no attenpt had been made to reviewthe
Bureau of Workers' Disability Conpensation files.

| do not believe that a requirenent that the Gievance
Adm ni strator establish a prinan facie case in default cases woul d




seriously affect the Gri evance Adm ni strator's prosecution of these
cases. On the contrary, | believe such a requirenment would greatly
i nprove the perception of these disciplinary proceedi ngs.

For the reasons stated in ny dissenting opinions in Matter of
David A. denn, supra and Mary E. Gerisch, supra, | disagree with
the mpjority's ruling on the effect of a default and | dissent from
t he decision of the hearing panel's dism ssal of Counts | and I
| agree with the mpjority that the 120-day suspension should be
af firmed. That is an appropriate discipline in the case of an
attorney who has failed to answer the Request for Investigation,
failed to answer the formal conplaint and failed to appear before
t he panel. The respondent’'s |icense should not be reinstated until
he has established his eligibility for reinstatenent in accordance
with MCR 9.123(B).

DI SSENT
By Robert S. Harrison

| wish to join with my colleague Patrick J. Keating in his
dissent on the issue of the effect of a default in these
di sciplinary proceedings. | believe that the hearing panel inthis
case expressed a legitimte concern that the allegations in Counts
| and Il of the Conplaint were sinply unsubstanti ated restatenents
of the grievances submtted by the two clients. The Attorney
Di sci pline Board and the hearing panel s have been enpowered by the
M chi gan Suprenme Court with the authority to strip an attorney of
his or her right to continue in their chosen profession. That
power should not be exercised in the absence of safeguards to the
rights of the respondent.

This respondent should be disciplined for his denonstrated
failure to answer the Request for Investigation and fornal
conplaint aggravated by his failure to appear at the hearing.
There has not been the slightest showing that he should be
di sci plined for his neglect of two workers' conpensati on cases. As
M. Keating points out, the hearing panel did not make an
unr easonabl e demand upon the Gievance Adm nistrator, and | am
troubled by the Adm nistrator's attitude that the Commi ssion's
representatives should not be put to the trouble of maki ng an offer
of proof or establishing a prima facie case.

My di sagreenent with the majority opinion in this case goes
further, however. | do not agree that a suspension of 120 days is
necessarily appropriate in this case. A 120-day suspensionis, in
effect, and indefinite suspension since the respondent nust now
undergo reinstatenment proceedings which could add an additiona
three to six nonths to the suspension. | do not believe such a
suspension is called for under the circunstances.

(Board Menber Theodore P. Zegouras joins in this dissent.)





