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The respondent was reprinanded by a hearing panel which
concl uded that the respondent nade a m srepresentati on to a hearing
panel, to wit, that a doctor's affidavit submtted in support of a
notion to set aside default had been signed in the presence of a
not ary. Separate petitions for review have been filed by the
Grievance Admnistrator and the respondent. The Gievance
Adm ni strator urges that msrepresentation by an attorney to a
tribunal warrants discipline greater than a repri mand. Respondent
seeks di sm ssal of the action on the grounds that 1)
m srepresentation which is not "material”™ is not m sconduct, 2) a
reprimand is too harsh, and 3) the court rule which directs that a
separate hearing be held on discipline, MR 9.115(J)(2), 1is
unconstitutional. Based upon our review of the record and the
argunents of the parties, we are not persuaded that the hearing
panel Order of Reprinmand was entered erroneously or that the | evel
of discipline is inappropriate. The hearing panel's order is
af firnmed.

In a previous disciplinary matter which ended in the di sm ssal
of the conplaint, the respondent was defaulted for failure to
answer the formal conplaint. In a hearing before an Cakl and County
Heari ng Panel on Novenber 6, 1986 in connection with his notion to
set aside the default, the respondent presented to the panel an
affidavit froma physician, purportedly signed and notarized on the
date of the hearing,which stated that the respondent had been
treated for depression

The respondent was called to the stand and was sworn. He
testified that the affidavit was signed by the doctor in the
presence of a notary and that the affidavit was relevant and
material to the motion to set aside the default. In |ater
testinmony by the doctor, it was discovered that the affidavit was
not signed in the presence of a notary. Respondent |ater admtted
that, contrary to his own sworn testinony, the notary was not
present when the affidavit was signed.

The respondent states his position with regard to the nature
of the m srepresentation found by the hearing panel:

In the instant case, there is no show ng of an
intent to deceive. Fischel was nmerely pressed
for tinme, confused as to his responsibility,



and took a short-cut and then told an untruth
about it. Untruth--yes, but to a non-
mat eri al, inconsequential fact upon which no
one reli ed.

We are unable to find sufficient support in the court rules or
case |law for respondent’'s argunent that a m srepresentation does
not constitute m sconduct unl ess it S a "materia
m srepresentation”. The disciplinary rule under which respondent
was charged, Canon 1--DR 1-102(A)(4) directs that a | awyer shal
not "engage in conduct involving dishonesty, fraud, deceit or
nm srepresentation."” (enphasis added) W conclude that, at nost,
the phrase "material msrepresentation” has been used by hearing
panel s, the Board or the Suprene Court as a way of enphasi zing the
seriousness of particular deception but that it is not a necessary
element in order to establish m sconduct.

In Matter of Jonathan Mller, (Brd. Opn. p. 303, 1984), a case
cited by the respondent, the Board issued a reprimand to an
attorney who had m srepresented the status of an estate. The Board
stated that the m srepresentation in that case was nmade to put an
anxious client at ease and was not nade to conceal inproper or
negl i gent conduct. In its opinion, the Board characterized the
m srepresentation as "nmarginal ". Nevert hel ess, the Board found
t hat m sconduct was established.

He nmay have considered his inaccurate
characterizations and conmunications to be
insignificant--and therein lies the danger.
I ndeed, in comunicating with clients and
di sci plinary agenci es, nore than nere accuracy
is required.

An attorney has a duty to tell the truth when giving sworn
testinmony to a tribunal. Qur |legal system depends in |arge part
upon an assunption that |awers, as officers of the court, are
telling the truth about the docunents which they present to the
court, their clients, and other |awers. We cannot accept the
argunent that the respondent, when sworn to tell the truth to the
panel, had a duty to tell the truth only as to those natters which,
in his opinion, were "material"

The respondent acknow edges that a separate hearing was held
on the issue of discipline, as mandated by MCR 9.115(J)(2). He
argues, however, that the court rule is unconstitutional inthat it
deprives the hearing panel of discretion in inposing a sanction.
Specifically, respondent argues that attorneys found to have
conmitted serious msconduct when would otherwi se warrant
suspensi on have an opportunity at the discipline hearing to
i ntroduce sufficient mtigating evidence to justify the inposition
of a reprimnd. Respondent apparently argues that his m sconduct
was of such a technical nature that the panel, as a matter of |aw,
was required to inpose the |least formof discipline, a reprimnd.
This, he argues, amounted to a denial of equal protection since he



coul d not seek or obtain a |l esser formof discipline, no matter how
much mtigation he was able to present.

This argunent is flawed in several ways. First, it is based
upon the assunption that the discipline in this case could not,
under any circunstances, result in nore than a reprimand. W are
aware of no provision in the court rules, the opinions of this
Board or the opinions of the M chigan Suprene Court which support
the proposition that a certain level of discipline nust, as a
matter of |aw, be inposed for specific types of discipline. On the
contrary, discipline nmust be inposed in each case based upon the
uni que circunstances presented, including the nature of the
m sconduct and the specific mtigating or aggravating factors.
Furthernore, the argunment rests on the assunption that the only
purpose of the sanction hearing is to give the respondent an
opportunity to submit mtigating evidence. In fact, the
appropriate discipline in every case nust be weighed in |ight of
mtigating and aggravating factors.

The respondent was found to have given fal se testinony under
oath. We do not accept the argunent that the mi sconduct in this
case was nerely "technical” or that a reprimand was a foregone
concl usi on. Had evi dence of aggravating factors been received,
(prior discipline or a wi de-spread pattern of simlar conduct, for
exanpl e), a | engthy suspension m ght well have been inposed.

Finally, we consider the appropriateness of the discipline
itself. Wiile we agree with the hearing panel's conclusion that
respondent’'s m sconduct was a "serious of fense", we al so agree that
there were mitigating factors including the respondent's prior
unbl em shed record and the incidental nature of the false
statenent. M sconduct havi ng been established, a reprimand was t he
| east formof discipline which could be inposed in accordance with
MCR 9. 106. The reprimand is affirnmed.

Al'l concur.





