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The hearing panel issued an order suspendi ng the respondent's
license to practice law for a period of thirty days as a result of
a finding that the respondent failed to file an appeal in a tinely
manner. The Attorney D scipline Board has considered the petition
for review filed by the respondent which clains that the hearing
panel erroneously inposed discipline for m sconduct which was not
properly charged in the formal conplaint. W agree. The hearing
panel's order is reversed and the conplaint is dismssed.

The Gri evance Adnministrator filed a nine-count conplaint. Two
counts were voluntarily withdrawn by the Adm nistrator and the
heari ng panel found that six other counts were not supported by the
evi dence. The dism ssal of those counts has not been appeal ed.

The remai ning Count |V charged that respondent Scott had a
duty "to refrain fromabusing the process of the federal courts” an
in violation of that duty he 1) comrenced a civil case even though
he was advi sed that the statute of |imtations barred the claim 2)
named as defendants persons he knew or should have known were not
proper parties; and 3) "upon dismssal of said cause of action
filed a frivol ous appeal with the Court of Appeals which he then
fail ed, neglected or refused to pursue.” The conduct described in
that count was alleged to be in violation of MCR 9.104(1)-(4) and
Canons 1 and 7 of the Code of Professional Responsibility, DR 1-
102(A)(4)-(6); DR 7-102(A) (1), (2)and(8). The hearing panel
specifically rejected those paragraphs which allege that the
respondent inproperly filed the suit and naned certai n def endants.

The only allegation of m sconduct in the conplaint which was
sust ai ned by the panel was Count 1V, Paragraph C 3 regarding the
respondent's filing of a "frivolous appeal” which he then
neglected. Inits report, the hearing panel found that M. Scott's
failure to timely pursue the Canpbell appeal <constituted a
violation of Canon 6 of the Code, DR 6-101(A)(3). As the
respondent points out, he was not charged with a violation of that
Canon in the conpl aint.

An attorney nmay only be found guilty of m sconduct as charged
inthe conplaint. Inre Ruffalo, 390 US 544; 88 S C 1222; 20 L Ed
2d 117 (1968). Since that decision by the United States Suprene
Court in an attorney discipline case, the Mchigan Suprene Court




has simlarly directed that an attorney nust be properly notified
of the charges which he or she is required to defend.

It is a fundanental rule of due process that a
per son nust have notice of the charges agai nst
hi m Particularly is this true in a
proceedi ng where a person i s being challenged
as to his right to continue to pursue his
professional Iife. This notice is provided by
the filing of the conplaint . . . In this
case, the respondent did not receive the
notice that due process requires. The failure
on the part of the State Bar to provide such
notice violated respondent's constitutional
rights and requires a reversal of his censure.
In re Freed, 388 Mch 711 (1972). See al so
State Bar v Jackson, 391 Mch 147 (1973).

A fair reading of Count 1V does not, in our opinion,
reasonably informthe reader that the gravanmen of the m sconduct
charged involves the neglect of an appeal. The duty alleged in
Paragraph B of that count is the duty "to refrain fromabusing the
process of the federal courts.” Paragraphs C 1-3 are all alleged
to be violations of that duty and involve charges that the
respondent filed frivolous or unwarranted clains. The Code
provisions likewise only deal wth the charges of filing a
frivolous claim If Count 1V of the conplaint was intended to

charge m sconduct as the result of neglect or failure to take
timely action, it could have included charges under Canon 6, DR 6-
101(A)(3) (neglect of a legal matter) or Canon 7, DR 7-101(A) (1)
(failure to seek a client's lawful objective); DR 7-101(A) (2)
(failure to carry out a contract of enploynent); or DR 7-101(A)(3)
(prejudice or danage to a client).

The hearing panel erred in finding the respondent guilty of
m sconduct whi ch was not charged in the conplaint. The finding of
m sconduct was therefore constitutionally defective under the
deci sions cited above.
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