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The Attorney Discipline Board has considered a petition for
review filed by the respondent seeking review of an order of
revocation entered by a hearing panel. The hearing panel concl uded
that the evi dence presented supported the allegations in the fornmal
conplaint that he neglected his responsibilities as the personal
representative of a decedent's estate and that he m sappropri ated
funds belonging to the estate in the anpbunt of $14, 310. Upon
review of the whole record, the findings and concl usions of the
heari ng panel are affirmed. The discipline inposed is nodified by
t he vacation of the order of revocation and the entry of an order
suspendi ng the respondent's license for a period of five years.

In respondent’'s answer to the conplaint and in his testinony
to the panel, the respondent admitted that he was retained in
Decenber 1984 to probate the Estate of lrene WIlianms, deceased,
and was subsequently appoi nted by the Wayne County Probate Court to
serve as the estate's independent personal representative. In
violation of his duties as an attorney, the respondent failed to
prepare and file an inventory of the estate's assets, failed to
prepare and fil e annual accountings, failed to pay creditors of the
estate and failed to wthdraw as the independent personal
representative. The hearing panel found that those violations
constituted m sconduct within the neaning of MCR 9.104(1)-(4) and
Canons 1, 6 and 7 of the Code of Professional Responsibility, DR 1-
102(A)(3),(5)and(6); DR 6-101(A)(3) and DR 7-101(A)(1)-(3).

In a separate count, the respondent was charged with the
m sappropriation of approximately $14,759.03 belonging to the
estate. The respondent substantially admtted those allegations
with the qualification that the noney which he withdrew fromthe
estate account shoul d be characteri zed as excessive attorney fees.

There i s anpl e support in the record for the panel's rejection
of that proffered characterization. The respondent adm tted that
he made deposits totaling no less than $18,969.03 to the estate
account during the period Decenber 21, 1984 to Decenber 31, 1986
He offered no objection to the Gievance Adm nistrator's exhibits
consi sting of withdrawal slips totaling $910.00, each signed by the
respondent and bearing a notation that the wthdrawal was for
"attorney fees". Nor was an objection offered to the
Adm nistrator's exhibit consisting of seventeen additiona



wi t hdrawal slips totaling $14,310 with no notations indicating that
they represented attorney fees. The respondent acknow edged t hat
no authority was sought fromthe Probate Court for the paynent of
fees. W affirmthe hearing panel's conclusion that no credible
evi dence was offered by the respondent to refute the charges of
m sappropriation which were established, prima facie, by the
Gievance Admnistrator and that such conduct anmounted to
violations of MCR 9.104(1)-(5) and Canons 1 and 9 of the Code of
Pr of essi onal Responsibility, DR 1-102(A)(3)-(6) and DR 09-
102(B)(1),(3)and(4). W further affirmthe panel's finding that
the respondent's failure to file a tinely answer to Fornmal
Conmpl ai nt ADB 204-87 constituted m sconduct in violation of MR
9.104(1),(2),(4)and(7) and Canon 1, DR 1-102(A) (5)and(6).

Respondent requested that the panel enter an order of
probation, alleging in mtigation an addiction to cocaine. The
panel found that the respondent had failed to establish the
criteria set forth in MCR 9.121(C)(1)(a)-(d). They noted that the
evi dence presented suggested that his use of the estate funds
commenced prior to his admtted use of cocaine and that he had
failed to submt a detailed plain for treatnment within the meani ng
of MCR 9.121(C) (1) (d).

Al though two other incidents first referred to by the
respondent were not specifically cited by the panel as aggravating
factors, the panel did conclude that "respondent's plea of nolo
contendere to a charge of uttering and publishing and his admtted
involvenent in a shooting at a 'crack' cocaine house sinply
rei nforced the panel's conclusion that respondent can no | onger be
procl ained by the courts and the | egal profession as a person fit
to be entrusted with professional and judicial matters as an
attorney and as an officer of the court.

In his petition for review, the respondent argues that the
proceedi ngs before the panel were flawed by various procedura
defects. The record does not support the respondent's argunents.
Specifically, we find no nerit to his claimthat he was unfairly
prejudiced by the panel's refusal to adjourn the hearing, that
allowing the Grievance Adm nistrator's counsel to proceed first on
final argunents wa a viol ation of due process or that the Gievance
Adm ni strator's counsel inproperly relied on | egal precedents from
ot her jurisdictions. Wth regard to the <claim that the
Adm nistrator failed to honor a promse to join additional clains
of m sconduct arising froma separate m sdeneanor conviction, there
is no evidence in the record regardi ng such a prom se. M. Porter
has not been charged with separate acts of m sconduct and the first
references in the record to both the m sdeneanor conviction and the
mans| aught er acquittal were made by the respondent hinself. Both
matter were properly considered by the panel as factors reflecting
upon the respondent's fitness to practice |aw.

The Board is not prepared to say that the hearing panel abused
its discretion by revoking the respondent's |icense to practice
| aw. The Supreme Court has recogni zed, however, that an abuse of



di scretion standard would prevent the Board from effectively
carrying out its overview function of insuring a certain degree of
continuity and consistency in the discipline inmposed by hearing
panels. Matter of Daggs, 411 Mch 304; 307 NW2d 66 (1981). In
reviewing the whole record in this case, we have considered the
effect of the respondent's addiction and, nore inportantly, his
attenpts at rehabilitation. In his statenents to the Board at the
review hearing conducted in accordance with MR 9.118, the
respondent addressed the Board with sincerity and we are i npressed
with his apparent efforts to take control of his life by openly
admtting his problem with cocaine and by his efforts to seek
treat nent. If those efforts continue, we believe that the
respondent should be eligible for reinstatenent after five years.

Under the provisions of MCR 9.123(B)(2), an attorney whose
| i cense has been revoked may petition for reinstatenent after five
years and our nodification of the discipline in this case does not
alter the time which will have el apsed before the respondent can
file such a petition. However, we do not believe that this
nodi fication is w thout significance. As Justice Levin observed in
a separate opinion in Petition of Theodore G Al bert, 403 Mch 346

(1978) (Kavanagh, J., concurring), a "suspension”™ denotes a
“tenporary renoval from office or privileges" and creates "the
inmplicit assunption . . . that the disciplined |lawer wll
ordinarily be reinstated at the end of the suspension.”™ W believe

that the respondent should be entitled to that assunption.

Robert S. Harrison, Patrick J. Keating, Charles C. Vincent, MD.
Theodore P. Zegouras.

Di ssent
Martin M Doctoroff, Hanley M Gurw n

W woul d affirmthe order of revocation issued by the hearing

panel in this case. W recognize that the respondent will not be
able to petition for reinstatenent any earlier than if the panel's
order was undi sturbed. We believe, however, that an order of

revocation nore forcefully expresses the nessage that |awers who
enbezzle client funds, for whatever reason, are a danger to the
public and the | egal profession and should be renoved as officers
of the court. In this case there is support in the record for the
panel ' s concl usi on that the respondent’'s m suse of funds bel ongi ng
to a decedent's estate preceded his use of cocaine. This factor
al one would seem to weaken the argunent that the respondent's
m sconduct should be mtigated by a drug addiction.

We appl aud the respondent’'s efforts at rehabilitation and we
wish him well in his efforts to resunme a productive role in
society. W do not believe, however, that the protection of the
public and the | egal profession is served by nodification of the
di sci pline inposed by the hearing panel. W believe that we have
been consistent in expressing our view that revocation should
generally be the appropriate sanction in cases involving the



willful enbezzlenment of client funds. W do not believe that the
illegal use of controlled substances should mtigate the
appropriate discipline in such cases.





