GRI EVANCE ADM NI STRATOR,
Petitioner/ Appel | ant,
%
FERNANDO EDWARDS, P- 36502,
Respondent / Cr oss- Appel | ant .

Case Nos. ADB 31-88; 47-88
Deci ded: Decenmber 6, 1988
BOARD OPI NI ON

Respondent’'s license to practice |law was suspended for two
years by a hearing panel based upon its finding that the respondent
endorsed his client's name to a settlenent check of $2878.70 and
m sappropri ated those funds; nade m srepresentations to his client
regardi ng his recei pt of the funds; was not candid in his answer to
requests for investigation and practiced |aw while his |license was
automatically suspended for failure to pay his annual Bar dues.
The Attorney Discipline Board has considered the petition for
review filed by the Gri evance Admi nistrator and the cross-petition
filed by the respondent and concludes that respondent's conduct
warrants revocation of his license to practice |aw.

The respondent was retained by Barbara Ann Johnson in
Septenber 1986 to represent her in a personal injury action. On
January 6,1 987, he received a check from Transanerica |nsurance
Services in the ampunt of $2878.70, payable to his client and
hi msel f, as reinbursenment of her nedical expenses and for the
rel ease of her claimfor injuries. In his answer to the conplaint
in this case and in his testinony to the hearing panel, the
respondent has essentially admtted or pleaded no contest to the
charges that he failed to notify his client that he had received
the settlenment funds, that he endorsed the check by signing her
name and then deposited the check in his wife' s personal checking
account . When questioned by his client, respondent Edwards
deliberately attenpted to conceal his actions by telling her, at
various time, that the insurance carrier refused to settle her
claimor that the check which he received was not negotiable and
that a new check had not yet been issued.

It is the respondent's claim that he was also handling a
di vorce and bankruptcy matter for his client and that she was
refusing to pay himthe agreed upon fees in those matters when he
received the settlenent check in the personal injury action. In
his brief filed in support of his cross-petition for review, the
respondent insists on characterizing his msconduct as alegitimte
fee di spute which was poorly handled. It is clear fromthe record
bel ow and t he pl eadi ngs filed by the respondent that he either does
not understand or has a callous disregard for two of the nost
i mportant duties of an attorney: The duty to safeguard client
funds and the duty to tell the truth.



Whet her or not M. Edwards believed that a legitinate fee
di sput e exi sted when he received the settl enent check, Canon 9 of
the Code of Professional Responsibility was unequivocal in its
directs that he pronptly notify his client of the receipt of those
funds [DR 9-102(B)(1)] and that the funds be segregated from his
own noney by depositing the check in an identifiable bank account,
not to be withdrawn until the alleged fee di spute was resol ved [DR
9-101(A)(2)]. Respondent's continued enphasis on the fee dispute
aspect of this case is especially troubling in light of his candid
adm ssion that he signed the settl enent check without his client's
knowl edge or authorization, that the check was deposited in his
wi fe's checking account and that he lied to his client when she
i nqui red about her insurance settlenent. Had the respondent chosen
to appear at the review hearings to present oral argunents to
answer questions, we mght have gained some insight into
respondent’'s understanding of his responsibilities as an attorney.
Respondent notified the Board that he now resided in the State of
California and woul d be unable to attend that hearing and we mnust
t herefore draw conclusions fromthe stark record before us.

Respondent' s conmi ngli ng and m sappropriation of client funds,
in the absence of other mitigating factors, warrants consideration
of the Gievance Admnistrator's argunment that a two-year
suspension is insufficient. Qur concerns are magnified, however,
by the hearing panel's further findings that the respondent
continued to hold hinmself out as an attorney during the period of
January 21, 1987 to February 2, 1987 when his license to practice
| aw was automatically suspended for his failure to pay his annual
dues to the State Bar of Mchigan and their finding that he
supplied a fal se answer to the Gi evance Adm ni strator in response
to the Admnistrator's Request for Investigation regarding his
activities during that suspension.

As the adjudicative arm of the M chigan Suprene Court for
discharge of 1its responsibility to supervise and discipline
M chigan attorneys, the Attorney Discipline Board has been given
the authority to revieworders of disciplinein accordance with the
court rules. Keeping in mnd the general principle enunciated by
our Suprenme Court at MCR 9. 103(A) that the |icense to practice | aw
in Mchigan is a continuing proclamation that the holder is fit to
be entrusted wth professional matters and to aid in the
adm ni stration of justice as an attorney and counsel | or, we cannot,
in good faith, nmke such a proclamation with regard to this
respondent. Therefore, it is our decision that the two-year
suspensi on inposed by the hearing panel is vacated and the
respondent’'s license is revoked.
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