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The Respondent was reprinmanded by a hearing panel for his
failure to fil e appeal s as appoi nted counsel in two crimnal cases,
his contenpt citation for failure to perfect an appeal and his
failure to answer two Requests for Investigation. The Board has
considered the Petition for Review filed by the Gievance
Adm ni strat or seeking nodification for the disciplineinposed. The
Respondent is suspended for thirty days wth an additional
condition that he continue regular active participation in
Al cohol i cs Anonynous.

The formal conplaint filed by the Gievance Adm nistrator
April 21, 1987 alleges that respondent Keston was appoi nted by the
CGenesee County Circuit Court as appellate counsel on behalf of
Joseph Wendt in October 1983. Except for nmeeting with his client
in March 1984, M. Keston filed no pl eadi ngs and took no action on
his client's behalf despite five witten inquiries fromM. Wndt
over a two-year period. Count Il charges the respondent wth
failure to answer the Request for Investigation filed by Wendt in
June 1986

Count 111 charged that respondent was appointed to represent
Daniel L. Wllians in July 1983. He visited his client once and
spoke with him by tel ephone in Decenber 1984 but otherw se failed
to take any action. As the result of his neglect of that case,
respondent was found in contenpt by the Genesee County CGircuit
Court. (Count 1V)

The respondent’'s default for failure to answer the conplaint
was filed in May 1987. He subsequently filed a notion to set aside
the default in which he represented to the panel that he intended
to admt nost of the allegations. He submitted a proposed answer
which did in fact contain adm ssions to the essential factua
al l egations. At the hearing before the panel, respondent's counsel
stated that his client was admtting the allegations in the
conpl aint and t he panel rul ed that m sconduct had been establ i shed.

In mtigation, the respondent testified to the panel that he
had very poor office procedures and that these two assi gned counsel
cases were apparently m splaced in his office, although he does not
deny receiving them As further mtigation, respondent introduced
testimony fromhis wife (who also served as his |legal secretary)
and a psychiatrist for the purpose of establishing that he had been



an active alcoholic since his college days until March 1987. In
that nonth, respondent was ordered to submt to treatnent for
al coholismfollowng a conviction for inpaired driving in Gakland
County. M. Keston testified that it was his third drunk driving
arrest in three years and that he had been arrested for drunk
driving as many as five tinmes before that.

The hearing panel did not accept the respondent’'s request for
probati on under the guidelines of MCR 9.121(C). Wile the record
bel ow adequat el y supports respondent’'s contention that he suffered
from al cohol addiction, we agree with the panel's concl usion that
such al cohol i smwas not the prinmary cause of respondent's inability
to fulfill his obligations to these two clients or to the Gievance
Adm ni strator. The panel did conclude, however, that the
respondent had been pl agued with the consequences of very poor work
habits and office procedures which could be corrected wthout
ordering that he be suspended fromthe practice of |aw

The appeal filed by the Gievance Administrator is based on

two argunents. First, it is enphasized that the two crimna
defendants that respondent was appointed to represent were
"“cal lously ignored"” for nore that three years. Not wi t hst andi ng

testinmony from the respondent and his secretary as to a
di sorgani zed office and sone initial difficulty in |ocating those
appel | ate assi gnnents, the record does show that he was obviously
aware of his appointnment in both cases when he went to interview
his clients in 1984. The respondent has offered no satisfactory
expl anation for his subsequent failure to file any pl eadings or his
failure to acknow edge the correspondence fromhis clients.

I n answer to questions posed by the Admi nistrator's counsel,
the respondent did not seem to appreciate the damage to those
clients. He acknow edged that if either conviction was reversed,
then his neglect would have resulted in an extra three to four
years of needl ess incarceration. He seened to assune, however
that if the convictions were affirmed then the clients had suffered
no injury. (Tr. p. 134-135) W nust agree with the Gievance
Adm nistrator's position that, guilty or innocent, a person who has
request ed assi gned counsel has the right to sone communi cation from
counsel and has the right to a tinmely hearing on the appeal.

It is also argued by the Adm nistrator that the failure to
answer the Request for Investigation, aggravated by failureto file
atinely answer to the conplaint, warrants di scipline greater than
a reprimand in the absence of sonme exceptional circunstances.
Matter of David A. G enn, DP 91/86 (Brd. Opn. February 23, 1987).
In denn, the Board noted its concern that approximtely sixty
percent of the disciplined attorneys in the previous year had
failed to answer a Request for Investigation. The opinion in that
case was intended to serve notice to the Bar that failure to ignore
the affirmative duty to answer conplaints would result in
di scipline greater than a reprimand.




A suspension of an individual's license to practice | aw, even
for the m ni mumsuspensi on period of thirty days, obviously entails
certain hardships for the attorney and has a del eterious effect on
his or her practice. Wiile the hearing panel in this case
correctly pointed out that discipline for msconduct is not
i nt ended as puni shnent for w ongdoi ng [ MCR 9. 105], we are persuaded
inthis case that a reprimand woul d not adequately achi eve t he goal
of the protection of the public, the courts and the |[egal
profession. In arriving at this conclusion, we have consi dered out
stated goal of assuring, to the extent possible, reasonable
uniformty anmong the disciplinary orders issued by the numerous
vol unteer hearing panels. See Matter of Robert Ginmes, #35939-A,
(Brd. Opn. p. 118, January 9, 1981).

W do not disagree wth the panel's conclusion that
respondent’' s al cohol i smdoes not justify the inposition of an order
of probation. However, wth the amendnent to MCR 9.106(2),
effective June 1, 1987, the Board has the authority to attach to a
suspensi on order additional conditions relevant to the established
m sconduct . But for the respondent's good-faith efforts to
recogni ze and treat his al coholism the discipline inmposed inthis
case m ght have been nore severe. W recognize the efforts that
respondent has made in that area and, to the extent that his
al coholism was relevant to his admtted neglect of these | egal
matters, we believe that it would be appropriate to include a
requi renent that the respondent continue regular and active
participation with Al coholics Anonynous for a period of one year.

Robert S. Harrison, Patrick J. Keating, Charles C. Vincent,
M D., Theodore P. Zegouras.

D ssenting Opinion

Hanley M Gurwin, Martin M Doctoroff

W agree the discipline should be increased in this case.
However, we would increase discipline to a suspension of ninety
days. The Respondent's failure to comunicate with the two
crimnal defendants he was appointed to represent continued |ong
after the files were allegedly msplaced. H s failure to extend
the sinple courtesy of a reply to their requests for information
denonstrates an unfortunate | ack of understanding of his role as an
attorney and counsellor. W are also troubled by Respondent's
failure to answer a Request for Investigation and his failure to
file a tinely response to the Formal Conplaint. That m sconduct
al one would normally warrant the sanction inposed by the Board in
this case. In an affidavit in support of his notion to set aside
default, Respondent states, "[T]hat at that tinme Affiant did not
appreciate nor did he understand the functions and distinction
between the Attorney Gievance Comm ssion and the Attorney
Di sci pline Board--nor does he yet." G ven the seriousness of these
proceedi ngs and the potential consequences for the Respondent
i nvol ved, we woul d expect that an attorney named as a Respondent



woul d make every effort to acquaint hinself with the Court Rules
whi ch govern these proceedi ngs.





