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The respondent's license to practice |aw was suspended for
thirty days by a hearing panel which found that he practiced lawin
violation of a previous order of suspension and filed a false
affidavit of conpliance with the Suprene Court. Upon consideration
of the appeals filed by the respondent and the Gievance
Adm nistrator, the hearing panel's factual findings and |egal
conclusions are affirmed. The order of discipline is nodified and
i ncreased to a suspension of 120 days.

As the result of a prior disciplinary proceeding, the
respondent’'s license to practice | aw was suspended for ninety days
effective March 5, 1986. The conplaint filed by the Gievance
Adm ni strator charged that respondent violated that order by
appearing as an attorney in Wayne County G rcuit Court in a civi
case on March 7, 1986 and filing pleadings in that case on March 10
and March 11, 1986. The conplaint further charged that he filed an
affidavit with the Supreme Court on June 9, 1986 which falsely
stated that he fully conplied with the suspension order. The pane
concluded that these allegations were deenmed to be admtted by
virtue of the default which was entered for the respondent's
failure tofile atinely answer to the conplaint. W first address
the respondent's argunent that the hearing panel abused its
di scretion by failing to set aside the default.

The conplaint was served by regular and certified mail on
January 12, 1987. The return receipt was signed by M. Mrton on
January 13, 1987 and a default was filed February 3, 1987. The
notion set aside default which was nailed by the respondent on
February 4, 1987 was not acconpani ed by an affidavit of meritorious
defense as required by MCR 2.603(D)(1). This deficiency was
pointed out in the Administrator's reply of February 17, 1987. It
was not until April 1, 1987 that the respondent filed an affidavit
and proposed answer. At separate hearings before the panel on June
25, 1987 and Cctober 1, 1987, the panel considered the argunents
put forward by the respondent that he was able to establish facts
showi ng a neritorious defense. On both occasions, the panel rules
that the respondent's proposed defense failed as a matter of |aw
The hearing panel acted properly in declining to set aside the
defaul t. Throughout these proceedings, the respondent has
essentially admtted that various pleadings and orders were filed
and that he provided l|legal services or filed an affidavit of
conpliance on certain dates specified in the conplaint. The only



i ssues before the panel were the legal effect of the Suprene
Court's order of March 5, 1986 denying the respondent’'s application
for | eave to appeal and the | egal consequences of the respondent's
subsequent notion for reconsideration.

The panel correctly ruled that the respondent's affidavit did
not set forth facts legally sufficient to defend against the
Grievance Adnministrator's charges that the respondent's license to
practice | aw was suspended on March 5, 1986 and that he commtted
prof essi onal m sconduct by engaging in the practice of |aw after
that date. Although the respondent’'s default was not set aside, it
is clear that the respondent was af forded an opportunity at each of
the three hearings before the panel to argue the nerits of his
def ense.

As noted above, the factual basis for the Gievance
Adm nistrator's conplaint is not in dispute. The respondent was
charged in a prior disciplinary proceedi ng, Case No. DP 57/83, with
violation of an earlier discipline order. The hearing panel
ordered that his license be suspended for sixty days and that
suspension was affirmed by the Board in an order dated August 1,
1985. Both parties filed tinmely applications for |eave to appeal
to the Suprenme Court and it is agreed by both parties that the
suspensi on of the respondent’'s |icense was stayed whil e the appeal s
were pending. On March 5, 1986, the Suprene Court entered an order
denying application for |leave but, wthout further comrent,
i ncreasi ng the respondent's suspension fromsixty to ninety days.
M. Mrton acknowl edges receiving that order within a day or two
and he concedes that he performed | egal services on March 7, 10 and
11. His defense rests on the argunent that the automatic stay of
discipline remained in effect after the Court denied his
application for | eave to appeal and he "assuned” that his filing of
a notion for reconsideration on March 26, 1986 created a further
automati c stay.

W affirm the panel's ruling that the respondent had no
reasonabl e grounds for maki ng such an assunption. The Court Rul es
dealing with practice before the Suprene Court are clear. A notion
for rehearing of an "opinion"” results in a stay in accordance with
MCR 7.313(D)(2). A notion for reconsideration of an "order" filed
under MCR 7. 313(E) does not create a stay.

The respondent testified that he thought that notions for
rehearing or reconsideration were basically the sanme thing and he
assunmed that the difference was just a matter of semantics. (Hrg.
6/25/87 Tr. p 45) 1In fact, the |abel placed by respondent on his
subsequent notion was not determ native. The order issued by the
Suprene Court on March 5, 1986 was clearly not an opinion as
defined by MCR 7.317(A). Just as clearly, it was an order which
was effective on the date it was entered [MCR 7.317(D)] and the
filing of respondent’'s subsequent notion did not stay the effect of
the order [MCR 7. 313(E)].



A good deal of confusion arose at the hearing as the result of
respondent’'s argunent that the issue of whether or not a stay is
created by filing a notion reconsi deration had al ready been deci ded
in the respondent's favor in a previous case. That argunent is
Wi thout nerit. In a previous case, DP 28/84, M. Mrton was
charged with violating yet another ninety-day suspension and he
clainmed in that case that he had assunmed he was entitled to an
automatic stay of discipline when he filed a notion for
reconsi deration of an order entered by the Attorney Discipline
Board. Two hearing panels ruled that the Gi evance Adm nistrator's
conpl aint shoul d be dism ssed because the applicable court rules
wer e anbi guous. [That anbiguity was corrected by the adoption of
MCR 9. 118(D), effective June 1, 1987.]

W are satisfied that the issue in that case invol ved only the
effect of a notion for reconsideration of a Board deci si on and not
the effect of a notion for reconsideration filed with the Suprene
Court. The rules with regard to automatic stays in the Suprene
Court have al ways been clear and we agree with the panel that the
respondent, a licensed attorney, had no reasonabl e grounds for his
claimed reliance on "assunptions"” not supported by the clear
| anguage of the rules thensel ves.

Under ot her circunstances, the respondent’'s violation of the
order of suspension mght have been mtigated, although not
exonerated, if he had established reasonable grounds for a good
faith belief that a stay of discipline remained if effect after the
Suprene Court's order on March 5, 1986. Respondent's affidavit of
conpliance filed June 9, 1986 creates a significant obstacle in
that regard. That affidavit, signed by the respondent and filed
with the Supreme Court clerk in accordance with MCR 9.123(A),
cont ai ned his statenent that he had "fully conplied® with the terns
of an order suspending his license to practice |aw for ninety days.
We are unable to find in the record a satisfactory expl anation for
t he i nconsi stency between the sworn statenent in that affidavit and
respondent's testinony to the panel. |f, as respondent has
testified, he had a good faith belief that the March 5, 1986 order
of the Supreme Court was acconpani ed by an automati c twenty-one day
stay of discipline and that the stay was further extended by the
filing of his notion for rehearing, a subsequent ninety-day
suspension period could not possibly have expired when the
respondent filed his affidavit of conpliance on June 9, 1986
Conversely, if the respondent filed that affidavit under a good-
faith belief that he had successfully conpleted a ninety-day
suspension, sinple arithnmetic would establish that his actions on
behal f of a client fromMarch 7-11, 1986 were undertaken while his
i cense was suspended.

We agree with the panel's observation in its report that the
respondent's claim of good faith is further underm ned by an
exam nation of the respondent's prior disciplinary record. Thisis
not the first tine the respondent has been charged with practicing
law while his |icense was suspended. In his answer to fornma
conpl aint DP 28/ 84, respondent asserted the position that a notion



for rehearing acted as an automatic stay of discipline. In
pl eadings filed in April 1985, the Gievance Adm nistrator placed
t he respondent on notice of the Adm nistrator's di sagreement with
that argunent. That case was eventually dism ssed by two hearing
panel s which agreed that the rul es governing appeals to the Board
were sonewhat anbi guous. Neverthel ess, the panel noted

"respondent was aware of the Gri evance Adm nistrator's position and
was or should have been aware of the distinction in the current
rul es which are not anbi guous. He chose to apply his own (by then
chal l enged) interpretation and proceeded until the Adm nistrator
objected. This time there is not basis for claimng a good-faith
mstake . . . he chose to ignore the rule and to denom nate
pl eadi ngs as best served his interest. Respondent nust followthe
rules.”

Unfortunately, respondent's failure to conply with the rules
isarecurring theme in a dismal disciplinary history and it is for
that reason that we increase the discipline in this case.

Respondent Morton's first contact with the Board was in 1981.
In Case No. DP 24/81, the Board reduced a hearing panel order of
suspension to a reprimand for his neglect of a legal nater on
behal f of a client, his failure to return certain docunents and his
failure to make a full or tinmely answer to the Gievance
Adm nistrator's Request for Investigation. |In February 1982, the
respondent was suspended for sixty days for his failure to pursue
his client's interests and his failure to cooperate with the
successor attorney retained by the client. Respondent's conduct in
that case was aggravated by his failure to answer the fornmal
conplaints and his failure to appear before the panel. (Case Nos.
DP 140/81, 119/81, 86/81 and 63/81.)

In January 1983, respondent was again suspended for sixty
days. In that case, the Board considered respondent's failure to
answer Requests for Investigation and formal conplaints. W
determined at that tinme that a repri nand was not appropriate and we
st at ed:

"I'n assessing the appropriate |level of discipline, the
Board nmust deal wth the exacerbating factor of
respondent’'s previous history of discipline including a
Board Order of Reprimand and a hearing panel suspension
of sixty days. The record of these proceedings is
repl ete with exanpl es of respondent's attitude regarding
these proceedings and includes failure to answer to
timely file answers, failure to appear and failure to
make tlnely paynent of costs . a review of
respondent’'s previous contacts with this agency wl |
clearly show that he has reason to be famliar with the
requi renents of the court rules and points to a pattern
of m sconduct and an attitude of carel essness regarding
these matters.” (Brd. Opn. DP 166/81, DP 11/82, DP
56/ 82, effective January 6, 1983.)



Respondent's failure to file tinely responses to two nore
Requests for Investigation resulted in our decision to affirm a
heari ng panel order suspendi ng respondent’'s |icense to practice | aw
for ninety days, effective Septenber 27, 1983, in Case Nos. DP
233/ 83, DP 257/82. Respondent's violation of that suspension
resulted in an additional ninety-day suspension effective March 5,
1986 in File No. DP 57/83 and it is respondent’'s violation of that
suspensi on whi ch brings himbefore the Board in this case.

This case al so invol ves a second conplaint, ADB 14-87, which
was consolidated for hearing. That conplaint charges that
respondent’'s failureto file atinmely answer to conpl aint DP 135/ 86
constituted a separate act of msconduct in violation of MR
9.104(1-4,7) and Canon 1 of the Code of Pr of essi onal
Responsibility, DR 1-102(A)(5,6). Al t hough the hearing panel's
report is silent as to that conplaint, the record below is clear
that there was no tinely answer to the first conplaint.
Respondent's failure to answer that conplaint is an aggravating
factor in this case and is entirely consistent wth the
respondent’'s unfortunate attitude toward the di sciplinary process.

W are not persuaded by the record before us that the
respondent’'s five prior disciplines have had any appreci abl e ef f ect
on his understanding of or attitude toward his obligations to the
| egal profession and the rules governing these proceedings. W
therefore increase the suspension period to 120 days. The
respondent nust establish his eligibility for reinstatenent in
accordance with the criteria set forth in MCR 9.123(B)

Al'l concur.





