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OPI Nl ON OF THE BOARD

Both parties appeal fromthe hearing panel order of a 15-day
suspension. The Gi evance Adm nistrator clainmed certain errors by

the Hearing Panel and requested a new proceeding. Respondent
pointed to mtigating circunstances and asked that the discipline
be reduced. Upon review, we do find a nunber of persuasive

mtigating factors, and reduce discipline to a reprimand.

Conpl ai nant owned an autonobile which was destroyed in a
repair garage fire. Respondent was retained by Conplainant to
handle the matter, and obtained a settlenent in the anount of
$2, 500. Instead of receiving the settlenment, Respondent was
notified that the sum had been garnished by the bank which had a
lender's lien on the autonobile. Respondent tried to contact
Conpl ai nant, Conplainant's nother, and his roonmate wthout
success. He then took it upon hinself to negotiate with the
Creditor Bank. Respondent was able to regain half of the
settlenment, paid by the insurance draft nmade out to Respondent and
Conpl ai nant . After repeated attenpts to contact Conplainant,
Respondent deci ded to sign or have his secretary sign Conplai nant's
name as endorsenent on the draft. Respondent then deposited the
funds in aclients' trust account under Conplainant's nane, and did
not renove it until Conplai nant eventually called him Conpl ai nant
had been out of state and upon returning net Respondent, |earned of
the intervening events, and received the half-settlenent less a
retai ner fee and an additional charge for the negotiations with the
Bank-Creditor. About a nonth | ater, Conpl ai nant cal | ed Respondent,
unhappy at the final distribution of funds. He eventually charged
Respondent with m sconduct in signing Conplainant's nane to the
draft w thout perm ssion.

The Gievance Admnistrator argued that the Panel had
commtted three potentially reversible errors: (1) it failed to
make findi ngs and concl usi ons regardi ng Respondent’'s adm ssion to
charges of "sinulating" Conplainant's signature; (2) it accepted
two purported exanmples of the secretary's handwiting wthout
aut hentication by the secretary; and (3) it refused to allow
rebuttal to the admttance of these sanples of the secretary's
handw i ti ng.

Respondent admtted that he is responsible for the client's
name appearing on the draft wthout the <client's consent.
Respondent mai ntai ned that no fraud or deception of the client had
occurred; that he had nade a good faith effort to protect the
client's funds, and that testinony established his noral character
and professional ability.



We hold that the delay in Conplainant's protest, the |ack of
harm to Conpl ai nant, and Respondent’'s lack of intent to defraud,
decei ve, or unlawfully profit mtigates that gravity of
Respondent's technical m sconduct to such a degree that we should
reduce discipline to a reprimnd. W do not, however, condone
Respondent' s acti on whi ch was "unprof essi onal and constituted both
faulty practice and bad form" |Inre Donnelly, File No. 35637-A at
1 (Mch Atty. Discip. Bd. COct. 10, 1979)."

The errors alleged by the Gievance Adninistrator are not
substantial. The distinction between a signature being "placed,"
and being "sinul ated" does not affect the degree of culpability.
Respondent is responsible for signing Conplainant's nane to the
draft w thout consent, and has so conceded fromthe begi nning. The
sanpl es of the secretary's handwiting, though hearsay, had little
effect on the Panel, and none on this Board. On the other hand,
Respondent's showi ng of continued efforts on his client's behal f,
his good faith dealing and |lack of intent to defraud his client,
coupled with the substantial testinony to the credit of his noral
and professional character leads us to our decision. Thi s
reduction in no way inplies approval of Respondent's actions, but
in the circunstances show that Respondent was attenpting to act in
the best interests of his client.?

Respondent's suspension is reduced to a reprimand.

FOOTNOTES

1. Respondent in Donnelly filed a notarized pl eadi ng upon whi ch
he had signed his client's nane. W affirnmed di sm ssal of the
Conpl ai nt but, unlike the present case, Donnelly had power of
attorney, and his client was not the conplai nant.

2. W question the direct application of the client's half-
settlement to Respondent's fee, but since the Gievance
Adm ni strator did not charge such as m sconduct, we wll not

consider this as an issue.





